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Chaptel' 1-General 

Part 1-Introduction 
1.1- Title 

These Rules may be cited as the Uniform Civil Rules 2020. 

1.2-C ommencement 

These Rules come into effect-

(a) subject to S'llbrule (b), on the dme of their publication in the Gazette; 

(b) if these Rules are published in the Gazette on a day other than a Monday, these Rules 
come into effect on the date tha1 is the first Monday follo"'1Ilg that pnblicatiOIL 

1.3--Repeal 

The Previous Rules are repealed. 

1.4-Transition 

( I) Unless U1e Co111t otherwise order 

(a) U1e"e Rules apply to-

(i) a proceeding cormnenced; and 

(ii) a step in a proceeding taken, 

on or after the commencement daie; and 

(b) ihe Previous Rules continue to govern a step in a proceeding taken before the 
connnencement date. 

(2) lfthe time to commence or take a step in a proceeding under the Previous Rules has 
not expired as at the commencement date, the time to commence or talce a tep in the 
proceeding continues to be governed by the Previous Rules (UJl.less these Rules provide 
for a 1 onger tirne). 

(3) Unless the Court otherwise orders, a proceeding im,tituted before the commencement 
date---

(a) is to be regarded as a claim if it was progressing on the basis of pleadings; 

(b) is to be regarded as an originating application if it ,vas progressing on Urn basis 
of affidavits or statutory declarations and not pleadings; and 

(c) subject to paragraphs (a) and (b)----is to be regarded as either a claim or an 
originating applicmion according to these Rules as if it had been instituted after 
the commencement daie. 

( 4) In respect of a proceeding instituted before the commencemen1 daie-

(a) a party who was a plaintiff is now an applicant; 

(b) a party who was a defendant is now a respondent; and 

( c) a party who was an intervenor is now an interested party. 

(S) Unless the Colllt otherwise orders, in respect of a proceeding instituted on or after the 
commencement date and. before 1 August 2020-
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(a) iflhe applicant would not have been required under the Previous Rules to serve 
a notice before action providing details of the claim or making an offer to settle, 
the applicant may, but is not requi.rnd lo, serve a pre-action claim under Chapter 
7 Part I or Prut 2 or Chapter 24 Prut 2; 

(b) i.fthe applicant erves a notice before action providing details of the claim and, 
when required, making an offer to settle in accordance with the Previous Rules, 
the applicant may, but is not required. lo, serve a pre-action claim under Chapter 
7 Part I or Part 2 or Chapter 24 Prut 2; and 

(c) if the proceeding is by way of claim and the applicant elects pursuant to 
paragraph (a) or (b) not to serve a pre-action claim nnder Chapter 7 Part l or Part 
2 or Chapter 24 Part 2, the applicant may an,,--wer tl1e questions relating to ~ 
action steps as defined in rule 61.2 in the Claim and plead in the statement of 
clai.nl in relation lo pre-action steps by reference lo tlle Previous Rules rather 
than tllese Rules. 

ole 

1.5-0bjcct 

Rule 33 of the Supreme Coud Civd R,,Jes 2006 and of the District Cowt Civd R,,Jes 2006 
addressed the requir ement to serve a notice beJ,.-e action making an offer to settle and providing 
details of the claim in all cases in the Supreme and District Courts except those governed by the 
Supreme Court Civi l S;pplementa,y Rules 2014 and lhe D,stnct Court Civil Supplementary 
Rutes 2014 respectively. 

Rule 8 to 34 af the Supreme Cow't Civil S;pplementary Rules 2014 and of the District Court 
Civil Supplement,ary Rules 201 4 adcressed the requirement to serve a notice before action 
making an offer to settle and providing details of the claim in al l constructioo disputes and 
medical negligence ci!putes (as defined therein) in the Supreme and District Courts. 

Rule 21A of the Magistrates Court Civil Rules 201 3 addressed the requirement lo serve a notice 
bef,.-e action providng details af the claim in all cases in the Magi strate s Court 

The object of tllese Rules is to facilitate the just, efficient, timely, cosi-effective and 
proportionate resolution or detennination of the issues in proceedings governed by these 
Rules. 

Notes--

Section 14A of the Ads Interpreta/Jon Act 1915 generally applies tile provi,oons of the Act to 
"st:alut,.-y instruments" such that a reference to an " Acr ext.ends lo a "statut,.-y instrument". 

These Rules are a "statut,.-y in strument" within the meaning of the Acts Interpretation Act 1915. 

Section 22 of the Acts interpretation Act 1915 provides that, where a provision of a statute is 
reasonably open to more than one construction, a construction that would promote the purpose 
,.. object af the statute must be preferred to a coostructioo that would not promote that purpose 
,.- object. 

l.6-Ap1>lication of Rules 

(1) Subject to the following subrule , these Rules apply to all proceedings in the Supreme 
Court, District Court and Magistrates Court of South Australia other than an excluded 
proceeding. 

(2) A provision of iliese Rules appearing under a heading referring to a Hpecified Court or 
Courts only applies as a mle of ilie specified Court or Courts and does not apply to 
proceedings in another Court. 
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(3) When a specifi.c et of Rules applie to a proceeding and there is a conflict between a 
provision of the specific sel of Rules and. a provision of these Rules, the provision of 
the specific set of Rules applies to the exclu'Sion of the provision of these Rules. 

Note-

Examples of specific sets of Rules are the Co,poratwns Rules 2003 and the Probate Rules 2015. 

(4) These Rules do nol apply to a minor civil action in the Magistrates Cmnt unless 
Chapter 24 othenvise provides. 

Part 2-Interpretation 
2.1-Detlnitlons 

( 1) In these Rules, unless the contrary intention appears

lheA.ct means---

(a) in the context of or .in respect of the Supreme Court · e Supreme Court Act 
1935; 

(b) in the context of or in respect oflhe Di.strict Court he Distl"ict Cow1 Act 199 J; 

(c) in the conleJ\1 of or in respect of the Magistrates Court- the lvfagisirales Court 
Act 1991; 

action means any one ofa claim, cross claim or originating application; 

address for service-see rule 44.l: 

altemadve disp1ue resolutio,i process means a process in which parties attempt to 
resolve, narrow or make a more efficient detennination of disputes the sutject of a 
proceeding or potential proceeding, with or without the involvement ofa neutral party, 
including (without limitation) a pre-action meeting, settlement conference, mediation, 
conciliation or judicial intimation; 

appeal-see rule 211.1: 

appeUanJ-see rnle 211.1; 

appellate proceedintrsee rule 211.1; 

applicant-flee rule 21. I: 

autlwrised wit11e~ ee rule 31.9; 

busi11ess day means a day other than a Saturday, Sunday or public holiday, 

lzy commtmeans ·with the \\ritten consent or consent given orally in court of all other 
affected parties; 

CAA website means the website operated by the Courts Administration Authority to 
which the public has access; 

callSe of actio11 means a set of facts by reason of which(subject to any defence or the 
exercise of discretion by a court) a person is entitled to relief in a claim; 

Ouef Judge means the Chief Judge of the District Court; 

Ouef Judicial Officer means-

in respect oflhe Supreme CoU1t e Chief Justice; (a) 

(b) in respect of the Di.strict Court-the Chief Judge: 
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(c) in re pect of the Magistrates Coutt-the CJri.efMagi.strate; 

Cllief JU81ice means the Chief Justice of the Supreme CoU1t; 

Chief Magistrate means the ChiefMagistrate of the Magistrates Court; 

claim means a claim as described in rule 51.2 and, unless the context otherwise 
indicates, includes a cross claim; 

Oaim means a Claim as described in. rule 63.1 and, unle s the context otherwise 
:in.dicates, includes a Cross Claim; 

Qaim documents- see rule 63 .3; 

close ofpleadi11gs means, unless lhe Court otherwise orders, lhe earlier of the dale on 
which a reply to a defence is clue oris filed when lhere is no other extant claim or cross 
claim in. respect of which a reply to a defence is not yet due and has not yet been filed; 

co11urumcement dale means the date on which these Rules come into effect under rnle 
1.2; 

co111pw1y means a company as defined by section 9 of lhe Co,porations Act 2001 
(Cth); 

coll$lruclio11 claim means a claim relating to building, construction or engineering 
(whether eeking monetary reLi.ef or otherwise) and include a profe sional negLi.gence 
claim against a building, construction or engineering expe1t or ce1tifying authoril:)~ 

corporations cross--vesLing provifums means Part 9 .6A Divi ion l Subdivision C of 
the Corpomlions Act 2001 (Cth); 

the Court means the Supreme Court, District Court or Magistrates Court as applicable 
and, when the context indicates, means a judicial officer having power to act il1 the 
manner the subject of the :relevant µ·ovision of these Rule ; 

cross appeal-see rule 2) I I· 
cross claim means a claim in which an existing party seeks final relief from the Court 
against another existing party or a person who is not an exioting party and encompasses 
a counter claim, third party claim and contribution claim; 

Cross Claim means a Cross Claim as described in rule 65 .3: 

Cross claim doeume11ts---see rnle 65.5; 

cross-vl!S'ti11g legi'.·lalio11 means the Jurisdictioll of Cow1s (Cross-Vesting) Act 1987 
and counterpart legislation of the other States and the Commonwealth; 

directio11s lteari11g means any hearing in a proceeding other than a trial or heai:in.g al 
which the proceedi:ng is or may be finally dete:rminec~ 

dLJcume11t- see definition in section 4 oftJ1eAcls lnJ.erprelaJion Act 1915; 

Electronic ~stem---see mle 13.5; 

emall service-see rule 42.2: 

enforcemelll. process means-

(a) an application for a smmnons, warrant or order: or 

(b) a summons, warrant or order, 

made under or governed by Chapter 17 of these Rules; 
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eviderliiary material means a document o.r tlling of evidentiary value and includes a 
document or thing that the Court detenni:nes shotild be produced to detennine whether 
it has evidentiary value; 

excuukd proceedi11g means-

(a) a crinlinal proceeding being a proceedi:ng against a person for an offence 
includi:ng (w.ithout limitation) a committal proceeding, a proceedi:ng in relation 
to bail and a proceeding in rel atian to sentence; 

(b) a proceeding under the lnlerven/ion Orders (Prevenlion of Abuse) Ac/ 2009", or 

(c) a proceeding governed by the criminal rules of the Supreme Court, District Cotnt 
or Magistrates Court; 

expert-see ~; 

expert report-see rtile 74.1; 

Jteezi11g orde , ee rnle 112.14; 

the Ful.l Court means the Full Court as defined in section 5(1) of the S,preme Cow1 
Acl 1935; 

in cllanlbl!TS' mean a hearing, determination or the maki:ng of an order or judgment by 
a judicial officer in 111.e judicial officer's chambers orin acorutroom as ifin the judicial 
officer's chambers whether in the presence or absence of the pru.ties; 

iii court means a heaiing, detennination or tl1e making of ai1 order or judgrnent by a 
judicial officer in a courtroom or via audio visual or telephone link, except one in a 
courtroom as if in the judiciru. officer's chamber ; 

interested party- ee rtile 21.1 and rule 21.S: 

johll interest means a joint as opposed to a several interest (regardless of whether there 
is a concurrent everal interest): 

Judgmetll d£btor-see rule 20 I. I; 

Judicial offlce1· means-

( a) in respect of the Supreme Court-a Justice, Auxiliary Justice, Master, Auxiliary 
Master or Judicial Registrar of the Court or a Registrar exercising power of the 
Court confened by rnle I I. L 

(b) in re peel of the District Court-a Judge, Amciliary Judge, Master, Auxiliary 
Master or Judicial Registrar of the Court or a Registrnr exercising power of the 
Court confeued by rnle 11.2: 

(c) in respect of tlrn Magistrates Comt Magistrate, Auxiliary Magistrate or 
Judicial Registrar of the Court or a Registmr exercising power of the Court 
conferred by rule 11.3: 

law Jin11 means a law practice within the meaning of the Legal Practitioners Act 1981 
and include -

(a) tl1e Crown Solicitor, Australim Govemment Solicitor, Office of the Director of 
Public Prosecutions or any other government body practicing as solicitors; 

(b) the Legal Se1'1ices Commission, Aboriginal Legal Rights Movement, a 
community legal cent.re or aJ1Y other body providing legal aid services practising 
as solicitors: and 

(c) an in-house government, corporate or other solicitor: 
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ote-

11 is the responsibility of a solicitor practising as a law firm to ensure that the solicitor is lawfully 
entitled lo so practice under the Legal Practitioners Act J 981 . For example, sectioo 51 of that 
Act identifies wbi ch legal practitioners are entitled to practise before a State court or tribunal on 
behalf, amongst others, of the State Government, state Government bocies, the Legal Services 
Commission, community legal centres or the Law Society. 

la»yer means a law fim1, solicitor working in a I.aw furn or barrister; 

Law Society means the Law Society of South Australia; 

Legal PracJiJio11/!l'S Act mean the Legal Practitioners Act 1981; 

li.quidaud claim- see m)e 14 2 I: 
list of docw11e11t5------rsee rule 73 .1 ; 

litigation guardim1------rsee rule 23 .6; 

LPEAC means the Legal Practitioners Education and Admission Council; 

minor civil action means a minor civil action in tJ1e Magistrate Court within llie 
meaning of section 3 of the lvfagislrates Court Act 1991; 

minor civil rt!l'it!1v means a review in the District Court of a minor civil action governed 
by section 38(6) to (9) ofilie Magistrales C<7Ur/Acl 1991 ; 

111011euuy claim------rsee rule 142.1; 

mo11etary judgmmt-see rule 201.1; 

11on-11io11etal')' judgment-see rule 201. L 
original service- see rnle 42.9: 

originating application-see rule 51 .3; 

Originating Applicatio11-see rule 82.1; 

Originati11gApplicatio11 doczummts- see rule 82.3; 

orlgi11atl11g process means a Clain!, Cross Clain! or Originating Application and 
includes a document required to be filed or seived at fue same time (including a 
statement of claun, statement of facts i=s and contentions, supporting affidavit or 
notice); 

overarch/Jig obligatio11s------rsee rule 3.1 and rule 3.2; 

party means an applicant, appellant, respondent (including a third or subsequent party) 
or intere& ed party in a proceeding or appellate proceeding; 

party nae- see rule 21.1; 

personal injury, cl11im means a clainl for damages for physical or mental injury 
(including conll11.etion of a disease) ustained by a person or arising out of the dealli of 
a person; 

personal service- see rule 42.1; 

pleam11g means a statement of claim, statement of cross claini, defence, reply, 
statemen1 of facts issues and. contentions, response to statement of facts issues and 
contentions or a pleading subsequent to another pleading; 

postservice---see tule 42.3; 

pre.scribedfomis-see rule 31.3(1) and (' I) ; 
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Previous Rult!S mea 

(a) in the conte.xt of the Supreme Coun-the Supreme Court Civil Rules 2006 and 
the Supreme Gour/ Civil Supplemen/a,y Rules 2014 and the Supreme Gour/ Far/ 
Track Rules Adoption Rules 2014 and the Supreme Cou,1 Fast Track 
Supplemenla,y Rules Adoption Rules 2014; 

(b) in the context of the District Corut-the Dislncl Court Civil Rules 2006 and the 
District Gour/ Civil Supplementa,y Rules 2014 and the Disln"ci Cou,1 Fas, Track 
Rules Adoption Rules 2014 and the Dislricl Court Fas/ Tmck Supplementary 
Rules Adoption Rules 2014; 

(c) in the context of the Magistrates Comt- the MagistraJes Gour/ 
(Civil) Rules 201 3; 

proceeding means a proceeding other than an excluded proceeding, and incJ.ude~-

(a) a cross claim as well as a claim; 

(b) an originating application; 

(c) a proceeding seeking review ofan administrative decision notwithstanding that 
it may be called an "appeal" by a statute; and 

(d) ,vhere the context require appellate proceeding; 

registered body means a registered oody as defined by section 9 of the Co,poralio11.1· 
Act 2001 (Cth); 

a Registrar means----

(a) in respect of the Supreme Court-the Registrar, a Deputy Registrar or a person 
acting as the Registrar or a Deputy Registrar ofthe CoUlt; 

(b) in respect of the District Court-the Registrar, a Deputy Registrar, or a person 
acting as the Registrar or a Deputy Registrar ofthe Court; 

(c) in respect of the Magistrates Court-the Principal Registrar, a Registrar, a 
Deputy Registrar or a person acting as the Principal Registrar, a Registrar or a 
Deputy Registrar ofthe Court; 

Ote Registrar means-

( a) in respect of the Supreme Court-the Registrar of the Court and includes a 
person to whom a function of the Registrar has been delegated; 

(b) in respect of the District Court- the Registrar of the Court and include a person 
to whom a fi.mction of the Registrar has been delegated; 

(c) in respect of the Magistrates Court e Principal Registrar of the Court and 
includes a person lo whom a function of the Principal Registrar has been 
delegated; 

rl!],pondtmi--see rule 21.1 ; 

respunsible solicitor in a proceeding- see rule 25 .3· 

retllm date means the hearing date for an originating application as shown on the 
Originating Application or, if no such date i hown, as provided in the notice of 
hearing issued by the Registrar; 

the Rides or tltese Rules means the Uniform Civil Court Rules 2020 (including the 
Schedules); 
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searclt onh!r- see rule 112.2: 

selflemenJ. confererice- see rule 131..2: 

sheriff-see rule 201.1: 

short/om, st<ltemenl of claim-see rule 63. I: 
sfall(lard costs ba~fs-see mle 191. 1: 

a State means a State of Australia. the 01them Territory or the Australian Capital 
Territory; 

Ou Stme means the State of South Australia; 

staument of claim means a statement of claim as described in rule 63 .1 or rule 63.2 
and, unle the context otherwise indicate , includes a short fann statement of claim 
and a statement of cross claim; 

staument ofcr0$$ claim means a statement of cro s claim as de cribedin rule 65 .3; 

statute includes---

( a) an Act within the meaning of the Acts Interpretation Act 1915 and, where 
applicable , legislation of another polity that would be an Act if made in or under 
the laws of South Aurualia; 

(b) a statutory instrument within the meaning of the Acts Interpretation Act 1915 
and, where applicable , an instrument of another polity that would be a statutory 
instrument if made in or under the laws of South Australia; 

(c) these Rules and any other applicable rules of court; and 

(d) a provision of such an Act, statutory instrnment or ml.es of court; 

skp in a proceeding or appellate proceeding includes a document filed, process isfilled, 
action taken or order made in the proceeding; 

subpoena ee rule 156.l ; 

taxatioti-see rnle 191.1; 

taxation process means the process of taxing costs in a proceeding under Chapter 16 
Part 5; 

third party-see rnle 21.1: 

third party claim means a claim in which an existing party eeks final relief from the 
Court again',i. a person other than an existing party; 

trial means a hearing ofan action or of a separate issue in an action; 

tribunal means Ute Sooth Au~tralian Employmem Tribunal, the South Australian Civil 
and Administrative 'Ihbunal., the Legal Practitioners Disciplinary Tribunal or the 
Police Disciplinary Tribunal: 

without notice means without serving or informing another prnty or other person o f an 
application to be made to the Court; 

writien evidence-see rule 154.9. 

(2) In these Rule , unless the contrary intention appears, a term defined in the Act that i 
not defined in these Rules has the ":une meaning when used in the e Rule in re. peel 
of the Comt govei:ned. by the Act. 

Notes-
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Section 4AA of the Acts Interpreta~·onAct 191 5 provides that, if a word or phrase has a defined 
meaning, other parts of speech and grammatical forms of lite wocd or phrase have, wiless Ille 
contrary intentiou appears, correspooding meanings. 

A term lbal is defined in this rule or at the beginning of a Chapter , Pait or Divi ion is uuderhned 
to indicate that it is a defined term, unless it is a commonly used term. However, an widerlined 
term may bear a different meaning to the defined meaning where the context so indicates. 

Commonly used terms are: 

adion 

appeal 

appeUanl 

appellate proceeding 

applicant 

ctalm 

the Cn•rl 

cross appeal 

cross claim 

docu.,.,,,nt 

Eledronlc ~stem 

expert 

interested part, 

judielal. t/Dfcu 

'""'.firm 

""'''"' 
Legal Practitioners Act 

list '!f documents 

nrigi11lllmg applic atin11 

pn:rcribedfonn 

proceeding 

respondelll 

the Rules or these Rules 

sheriff 

StaJe 

the SlaJe 

staument ofclai.n, 

staument of cross claim 

slabtk 

.v~ 

sllh~na 

t.a.xat/Q11 
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2.2-C alculatton of time 

(!) This rule applies to the calculation of time fixed by or under these Rules or an order of 
the Court and is lill~ect to manifestation of a contrary intention. 

(2) A reference to a day is a reference to a calendar day. 

(3) If time is fixed by reference to a date or event, the day ofthe date oron which the event 
occurs is not lo be counted. 

Exlllnples-

Ou 1 March, Ute Court orders a party lo file a document within 14 days. The party must file the 
document by no Jeter than 15 Morch. 

The Court orders a party lo tile e document ot least 14 day before a heating cheduled on 
31 March. The party must file the document by no later than 16 March. 

(4) Wh.en the time for a document. to be filed is fued prospectively, ifthal. period would 
otherwi e end on a day when the Registry is closed, that period is extended to end on 
the next day on which the Regi&ry is open . 

Supreme Court and District Court 

(5) Time does not run between 25 December and l January for the purpose ofl11e period 
fixed by these Rules for filing a defence to a claim or a response or responding affidavit 
to an origimting application or for filing a notice of appeal or review governed 'by 
Chapter 18. 

2.3--Interpi·etation 

( ! ) In these Rules-

(a) all headings are part of these Rules; and 

(b) notes, examples and references to presc1i'bed forms are part of these Rules. 

ote-

Sections 19 and 19A of the Acts l nterpretatron Act 191 5 identify material that, subject to any 
express proviEioo to !'be conlrnry, does and does not form part ofan Act. 

(2) In t11ese Rules, unless the contrary intention appears-

Not 

(a) if the word " or' appears at the end of the penultimate item in a list. all of the 
preceding items in the list are to be read as if the word " or ' appeared at the end 
of each: and 

(b) if the word "and" appears al the end. of the penultimate item in a Ji&, all of the 
preceding i tems in the list are lo be read as if the word "and" appeared at the end 
of each. 

Sections 14B, 14BA , 26 , 34, 35, 36 and37 of the Acts Jriterpretat,onAct 1915 contain rules of 
cor,struclion. Those rules of construction apply to these Rul es subject to mani festation of a 
contrary intention. 

2.4---Statutory equivalent language 

In these Rules, unless the contrary intention appears---

(a) if an applicable statute refers lo a plaintiff in a proceeding, a reference in these Rules 
to an applicant in a proceeding is to be understood a~ a reference to a plaintiff, 
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(b) if an applicable statute refers to a defendant in a proceeding, a reference in the e Rule 
to a respondent in a proceeding is to be understood. as a reference to a defendant; 

(c) if an applicable statute refers to adjudication of costs, a reference in these Rules to 
ta,'fation of co ts i to be unden,tood as a r eference to adjudication of co ts; 

( d) if an applicable statute refers to pennission to appeal or to take a step in a proceeding, 
a reference in the e Rules to leave to appeal or leave to take a step in a proceeding i 
to be understood as a reference to permission to appeal orto take a step in a proceeding; 
and 

( e) if an applicable statute refers to a summons as originating process for the institution of 
an action, a reference in these Rules to a claim or originating application as originating 
~ for tl1e institution. ofa:nactioni to be unde1 toodas a reference to a swnmon 
as ori.gi.nal.ina process for the institution of an actimL 

Part 3-0verarching obligations of parties and lawyers 

3.1-0verarching obll 0 ation s 
( 1) A party must in relation to a proceeding or an appellate proceeding-

( a) act honesll y; 

(b) not engage in misleading conduct; 

(c) not take a step that i frivolous, vexatious or a:n abuse ofproce" ; 

(d) not make an asse1tion or response to an asse!tion for which they do not, on the 
material available at the time, have a proper 1:rasis; 

(e) not take a step unless they reasonably believe that it is necessary to facilitate the 
resolution or determination oftlie proceeding; 

(f) cooperate ,vith the other parties and ,vitli the Comt in relation to the conduct of 
the proceeding; 

(g) use reasonable endeavours to resolve, or alternatively narrow the scope o:t; a 
dispute in or the su)iect of the proceeding by agreement; 

(h) use reasonable endeavours to ensure tha the time and costs incurred are 
reasonable and proportionate to---

(i) the importance and value of the su~ ect matter of the proceeding or step in 
the proceeding; and 

(ii) llie complexity of the issues in llie proceeding or step in the proceeding; 

(i) comply ,vith these Rules and orders made by the Court; 

(j) be prepared for and ready to proceed with a hearing, directi.ons hearing or trial 
at the appointed time; and 

(k) use reasonable endeavours to act promptly and minimise delay. 

(2) A lawyer acting or appearing for a party, or a person exercising subrogated rights 
(including an insurer or indemnifier) in respect of, or who is otherwise entitled to 
exercise control or influence over, a party (by reason of providing litigation funding or 
other.vise), mu&, in relation to a proceeding or an appellate proceedi.ng-

(a) act in accordance with subrule (lX and 
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(b) not engage in conduct that cause or peonits that party to act contrary to sub.rule 
(1). 

3.2-Breach of' obligations 
( 1) In exercising any power in relation to a proceeding or appellate proceeding, the Court 

may take into account a fuilure by a person to comply with the obligations imposed by 
rule 3.1 (uverarcltlng obligaOons). 

(2) The Court may make such order as it thinks fit in the interests of justice by reason ofa 
fui.lure by a person to comply with overarching obligations. 

(3) For example, the Court may-

(a) order that a person who has failed to comply with overarching, obligation~ take 
or not take specified steps to remedy or mitigate the fitilure; 

(b) order that a person who has fuilecl to comply with overarching, obligations pay 
cost of any person arising from the fui.lure ; or 

(c) make ai1y other or fi.uther order to avoid or mitigate the prejudice suffered by a 
person arising from the fui.lure. 

Part 4-Power of Chief Judicial Officer to vary rules 
4.1-Emergency power 

( 1) This rule applies if--

( a) the State or Federal Government declares, or exercises powers based on there 
being, the existence of emergency conditions; or 

(b) the Chief Judicial Officer determines that emergency conditions affecting the 
Court or the community justify exercise of the pO\ver conferred by thi rule. 

(2) When this rule applies, the Chief Judicial Officer may vary any provision of these 
Rules in a manner and for a time that is necessruy or desirable to deal ·with the 
emergency conditions giving 1ise to the existence of the power conferred by thi rule . 

(3) A variation under subrule (2) may apply to-

(a) a particular proceeding or c.lass of proceedings; 

(b) a particular pmty or clas of parties; 

(c) a particular lawyer or cla~ oflawyers; or 

(d) a particular step or class of steps. 

(4) The Registrar mu~t publish ru1y variation made tmder this rule on the CAA website. 
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Chapter 2-The Court 

Part 1-Jurisdiction 
Nole-

Titis Part addresses original jurisdiction. Appell ate jurisdiction is addressed in Chapter 18. 

11.1-0riginalj urlsdlctto~upreme Court 
( ! ) Su~ect to section 48(2)(a) of the Supreme Cow1 Act 1935 and these Rules, the 

jurisdiction of the Supreme Court may be exercised by a Judge in all proceedings. 

(2) The jurisdiction of the Supreme Court exercisable by a Judge, except the jurisdiction 
to hear a contempt charge or when a statute othenvise provides, may be exerci ed by 
aMa&.er or Judicial Registrar in all proceedings, except that a liilJl. of a claim can only 
be heard and determined by a Master if-

(a) the Chief Justice so directs; or 

(b) all parties c ornent. 

ote-

Section 7(2) of the Supreme Court Act 1935 provides that, subject to any statute, the masters 
and judicial regi strars have the power, authority and ju1isdiction confetnd on them uuder any 
stnt.ute and under the rules of court Section 48(2)( c) provides thnt the juri sdiction vested in the. 
court may be exercised by a master or judicial registrar to the extent authorised by any statut e 
or by tl1e rules of court. 

(3) The jurisdiction of the Supreme Coort-

(a) to lax costs under Chapter 16 Part 5 may be exercised by a Registrar in a 
proceeding or class of·proceedings if the Chief Ju&.ice so directs; 

(b) to tax costs l111der Chapter 20 Part L 2 Divi ion 2 may be exercised by a Registrar 
in a proceeding or class of proceedil'1gs if the ChiefJu&.ice so directs; 

(c) to make orders under tJ1e Eriforcemenl of.fudgnwnis A.cl 1991 may be exerci ed 
by a Registrar: or 

(d) to make orders or judgments bv consent may be exercised by a Registrar. 

Notes--

Section 72(1)(i) of the SUpreme CQwt Act 1935 provides that rule s of court may be made for 
conferring on the registrar or other member of the non-jucticial staff of the court the power to 
adjucicale costs. 

Clause 41(1) of Schedule 3 to tile Legal Pract1twners Act 1981 provides that the power of the 
Court to adjudicate and setUe a bill for co;ts may be exercised by tbe Regi slrar. 

Section 18(1) of the Enforcement of Judgmerlls Act 1991 provides that a court may, by it rule , 
delegate any of its powers under tl1at Act to officers of a class designated in the delegation. 

( 4) A Registrar may refer a matter in respect of which they have jurisdiction to a Master. 

(5) A Master may refer a matter in respect of which the Master has jurisdiction to a Judge. 

(6) The jurisdiction of the Supreme Court to hear and determine-

(a) an application to admit a person as a solicitor and barrister of the Coun under 
section 15 of the Legal Practitioners Act; or 

(b) a disciplinary proceeding under section 89 of the Legal Practitioners Act or in 
the inherent jurisdiction of the Court, 
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is to be exercised by 3 Judges of tl1e CoUJt sitting en banco. 

11.2-0riginaljurlsdlctioo-DistrictCourt 

( I) The jurisdiction of the District Court, except the jurisdiction to hear a contempt charge 
or when a statute otherwise provides, may be exercised by a Master or Judicial 
Registrar in all proceedings, except that a lilill of a claim can only be heard and 
detennined by a Master or Judicial Registrar if-

(a) the Chief Jude:e so directs; or 

(b) all parties consent. 

ote-

Seclion 20(l)(b) of the Dlstnct Cow-t Act i 991 provides that, subjed to that seclioo, if a matter 
lies within aj uri sdicli on of lhe Coorl conferred by any statute or lhe rules ou Masters, the Court 
may be cons'liluted ofa Master. Scclioo 51(1)(b) empowers the Court lo make mies authorising 
the Masters or Jucicial Registrars to exercise any part of the jurisdiction of the Court. Section 
16C(l) provides that Juci cial Registrars may e~ercise such jurisdiction of lhe Courl as assigned 
by the Chief Judee or the rut es. 

(2) The jurisdiction of the Diruict Court-

(a) to tax costs under Chapter 16 Part 5 may be exercised by a Registrar in a 
proceeding or class of proceedings if the Chief Jude:e so directs; 

(b) to make orders under the E,zforcement of Judgments Act 1991 may be exercised 
by a RezjstJ.m~ or 

(c) LO make orders or judgments by consent may be exercised by a Registrar. 

otes--

Seclion 51 of the District Court Act i 991 authorises the making of rules regulating the business 
oflhe Coort and the duti es oftt,e various officer s of the Court and regulating co I . 

Section 18(1) of the Enforcement of Jwigmems Act 1991 provides that a courl may, by ii rule , 
delegate any ofils powers under that Act lo officers of a class designated in the delegation. 

(3) A Registrar may refer a matter in respect of which they have jurisdiction to a Ma&er. 

( 4) A Master may refer a matter in respect of which the Master has jurisdiction to a Judge. 

11.3---0riginaljurisdictioo-Magii.trates Court 

(1) The jurisdiction of tlie Magistrates Comt, except the jurisdiction lo hear a contempt 
charge or ,men a si.atule othermse provides, may be exercised by a Judicial Registrar 
in all proceedings. 

ote-

Section 7 A (2) of the Mag,strates Court Act i 991 provides that the Court may be cons'lituted of 
a special justice iu defined cases, including if there is no Magi strale or Judicial Registrar 
available. 

(2) The jurisdiction of the Magistrates Court-

(a) to tax costs under Chapter 16 Part 5 may be exercised by a Registrar in a 
proceeding or class of proceedings if the ChjefMagjstrate so directs; 

(b) to make orders under the Enforcement of Judgments Act 1991 may be exercised 
by a Ree:istrar, or 

(c) to make orde.rs or judgments by consent may be exercised by a Registrar. 

oles--
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Section 49 of the Magistrates Coud Act 1991 authorises the making of rules regulating the 
business of the Court and tbe duties of the various officers of the Court and regulating cost.s. 

Section I 8(1) of the Enforcement of Judgment:, Act 1991 provides tliat a court may, by its rules, 
delegate any of it s powers under that Act lo officers of a class designated in the delegation. 

(3) A Regjstrar may refer a matter in respect of which they have jurisdiction to a Judicial 
Registrar or Magistrate. 

(4) A Judicial Registrar may refer a matter in respect of which the Judicial Registrar has 
jurisdiction to a Magistrate. 

( 5) A waiver by the parties of the monetary limit on the jurisdiction of the Magistrates 
Court may be effected by-

(a) a notice in writing signed by a party and filed at Court; or 

(b) oral consent expressed by a party at a hearing, 

provided that every pru.ty expre es con ent to the waiver. 

Note-

Section 8(2) of the Magistrates Court Act 1991 provides that the parties to an action may waive 
any monetary limit oo the civil jurisdiction of the Court 

11.4---Exercise of jurisdiction 

(1) The jurisdiction of the Court may be exercised in chambers in all proceedings. 

Note-

Rule 15 .3 address• the exercise of the di scretion to hear a matter in court or in chambers. 

(2) The Court may make orders in a proceeding for the appointment of-

(a) an assessor when a statute authorises or requires the appointment ofan assessor, 
including the manner in which the assessor is to assist in the decision-making 
function of the Court; 

(b) an arbitrator, including the scope of the matter Ieferred to the arbitrator for trial 
and the powers of the Court that maybe exercised by the arbitrator; 

(c) an expert, including the scope of the matter referred to the expert for 
investigation and report and the powers of the Court that may be exercised by 
the expert. 

ole 

Section 71 of the supreme Cow-t Ac/ 1935 provides that U1e Court may in any mailer call in the 
aid of one or more assessor and b-y and hear such matter wholly or partially witl1 the assistance 
of such assessors. Section 20(4) of the Dlstr1ct CourtAct 1991 and section 7B of the Magistrates 
Court Ad 1991 address the appointment of assessors when an Act conferring jurisdiction 
provides that the Couit is to sit with ass essors in exerci ing that juri sdiction. 

Section 66 oflhe Supreme CourtAct 1935, sectior 33 of the District Court Act 1991 and e.ction 
28 of the Magistrates Cnw-L4ct 1991 provide that the Court may refer a civil proceeding or any 
issues arising in a civil proceeding for trial by an arbib·ator. 

Section 67 of the Supreme Court Act 1935, section 34 of the Di,stnct Court Ad. l 991 and section 
29 of the Magis/rales CowtAct 1991 provide tl1at l11e Court may refer any question arisng in a 
civil proceeding for investigalior and report by a referee who is an expert in the relevant field 

11.5--Allocation 01" jurisdiction 

The Chief Judicial Officer may detennine that certain types of proceedings or hearings will 
ordinarily be heard by certain types of judicial officers. 
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ote-

Appellat.e jurisdi ct.ion is addressed in Chapter 18 Part 2. 

Part 2---Judicial powers 
12.1-General powers 

( I) The Court may on its o,m initiative, or on application by any person, make any order 
that it considers appropriate in the interests of justice. 

(2) For example, the Comt may-

(a) order that a provision of these Rules not apply or apply in a modified way or 
dispense with compliance (whether before or after compliance is or was 
required); 

(b) make an order that is inconsistent with or in lieu ofa provision of these Rules; 

( c) fix ar vary the time fixed by or under a provision of these Rules or a court order, 

( d) make an order subject to conditions; 

(e) specify consequence ofan event referred t.o i.:n, or of non-compliance with, an 
order; 

(f) make or refuse any order sought by a person or make a different order; 

(g) make an order on its o,m initiative; 

(h) set aside a step taken in a proceeding in breach of these Rules or an order, or for 
other cause; 

(i) direct the Registrar to do or not to do a thing; 

G) make an order aoout a proceeding not yet instituted; 

(k) make an order about the fonn of a docwnent to be filed, including imposing 
additional requirements abcut tl1e filing or form of documents; 

(I) order the amendment of, or itselfamend, a docwnent; 

(m) order that a document be uplifted and removed from the file; 

(n) order production of a document notwithstanding that a lawyer or other person 
claims a lien over it; 

( o) order the stay of a proceeding, of a step in or order made in a proceeding, or of 
enforcement of a judgment or order; or 

(p) make any order as to costs. 

(3) Without affecting the generality of submle ( I), the Court may give directions about the 
procedure to be followed in a proceeding-

(a) when these Rules do not address or address fully a procedural matter that arises 
in a proceeding; 

(b) to resolve u1Ke1tainty about the correct procedure to be adopted, including 
commenc.ing a proceeding or appellate proceeding; or 

(c) in any other case, when the Comt thinks fit. 

(4) The conferral by these Rules of specific powers on the Court does not affect the 
generality of the power conferred by this mle. 
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12.2-Regard to object of Rules 

(!) The Court may, in making orders, have regard to the oliect of these Rules . 

(2) For example, the Court may have regard to---

(a) the nature and complexity of the issues in the proceeding or appellae proceeding 
or step; 

(b) the importance and value (monetary or non-monetary) of the sul:!ject matter of 
the proceeding or appellate proceeding or step; 

(c) the time and cost i:ncun:ed in the proceeding or appellate proceeding or step; 

(d) the proportionality between the time and cost incun-ed in and the i.mpo1tance and 
value of the subject matter of the proceeding or appellate proceeding or step; 

(e) the propo1tionality between the time an.d cost in.cun:ed in and the complexity of 
the issues in the proceeding or appellate proceeding or step; 

(f) the desirability of early resolution by agreement of disputes the suliect of or in 
proceedings; 

(g) the efficient conduct of the business ofthe Court; 

(h) the efficient use of judicial and administrative resources; 

(i) the extent to which the parties have undertaken pre-action steps; 

(j) the extent to which a person ha~ complied with overarching obligations· or 

(k) any prejudice that may be caused to a person a a consequence of making or not 
making, or the terms of an order. 

Part 3-Administration 
Division I-General 

13.1-Chief Judicial Officer 

(I) The Chief Judicial Officer may delegate any administrative function conferred on the 
Chjef.Jndjcial Officer to another judicial officer. 

(2) A delegation under subrule (1 }-

(a) must be by instnJinent in w1iling; 

(b) may be absolute or conditional; 

(c) does not derogate from the power of the delegate to act in any matter; and 

( d) is revocable at will. 

(3) A function delegated under subrnle (1) may, if the instrument of delegation so 
provides, be further delegated. 

Note--

Section 9A(2) of the Supreme Court Act 1935 provides that the Chief Justice is respoosble for 
the achnioistration of tbe Court. Section 10 (1) pro,~cles for the Governor to appoint an Acting 
Chief Justice. Section 10(2)(b) provides that any power or d1ty attached to tbe office of tbe 
Chief Justice by or under an A ct devolves during ll1e absence or inability of the CbiefJustice on 
tbe most senior puisne judge available if there is no Acting diicf Justice. 

Section l 1(2) of the District Court Act 1991 provides tbat the Chief Judge is responsibl e for tbe 
acministration of the Court. Section llAA(l ) pro~ides for the Governor to appoint an Acting 
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Chief Judge. Section J IAA(2) (b) provides that any power or chrty attached to the office of the 
Chjef Judge by or under au Act devolves wring lhe absence or inability of the Chjef Judge on 
the most senior puisne j u(\ge available if lhere is no Acting 01ief Judge. 

Section 11(2) of U,e Magistrates Court Act 1%11 provides lhal the Chief Ma giruate i 
responsible for the administration of the Court. Section 11 (3) of the Magistrates Cou,t Act 1991 
and section 6B of lhe Magistrates Act i 983 providef<X lbe Chj e:f Magjstra(e or the Governor to 
appoint an Acting Chief Iagistnte and provide that responsibility for administra tion of the 
Court devolve s on the Acting Chief .Mo8J ~trote during the absei1ce or inability of the Chief 
Magistrale. 

13.2-Registrar 

( I) The Registrar must establish systems-

(a) for filing documents in the Court and serving documents; 

(b) for issuing the Court ' s process; 

(c) for communication within the Court and between the Court and other persons; 

( d) for listing hearings and trials; 

(e) for creation, retention and destruction of official records of the Court; 

(f) for receipt, retention and retlllll or destruction of docmnents and things-

(i) tendered in proceedings; 

(ii) produ.ced in response to a subpoena; or 

(iii) otherwise delivered into the custody of the Court; and 

(g) for controlled access by judicial and non-judicial officers and other penmns to 
court records. 

Notes--

Section 82(3) oflhe SUpreme Cou,t A.ct 1935 provides that the Registrar is th e Court's principal 
acmioistrative officer. Section 82 (4) 1:rnvides that the Registrar is subject to the control and 
directi Oil of the ChiefJustice. 

Section 18(1) of U1e Disln'ct Court A.ct 1991 provide that the Regi strar i the Court 's principal 
aoinini strative officer. Section 19 provides that the Registrar is responsible to the Chief Judge 
for the proper and efficieul discharge of his or her <ilties. 

Section 13(1) of the Magistrates Cowt Ad 1991 provides that the Principal Registrar is the 
Courl ' d1ief administrative officer. Section 14 prov ides that the Principal Registrar i 
responsibl e to the ChiefMagi strote for the proper and efficient di scharge oflri s or her duti es. 

(2) If a statute assigns an administrative function to the Court, the function is to be carried 
out by the Registrar. 

(3) The Registrar may delegate any specific administrative function conferred on the 
Registrar by these Rules to another officer of the Court indefinitely or for such period 
and suqj ect to such conditions as the Registrar thinks fit. 

( 4) A delegation U11der subrule (3 )-

( a) must be by instrument in writing; 

(b) may be absolute or conditional; 

(c) does not derogate from the power of the delegate to act iii any matter, and 

(d) is revocable at will. 
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( 5) A pe1-son who wishes to ask tJ1e Comt to cariy out an ad.i1unistrative function must tile 
an application lo ilie Registrar in ilie prescribed fmm. 

Prescribed form-

Form 76 Application to Registrar 

otes---

See also the specific form s prescribed for specific proceedings by rule 13.11, rule 142.2 and rule 
156.17, 

If these Rules require a proceeding lo be insti tuted by filing an application lo ti1e Registrar in 
the prescribed fonn wilhoul idmtifying a specific form, lhe prescribed form is Form 76 
Application to Registrar. 

13.3--RegMrar may seek directions 

( 1) 

(2) 

The Registrar may refer to the Court any question 
pertbrmance ofan adminisl!ative function. 

The Court may on such refemtl-

arising in the course of the 

(a) give such directions a~ it thinks fit; or 

(b) assume control of the matter. 

13.4-Re\'iew of exercise offunctlon by Registrar 

(1) The Court may, on application by a person having an interest in the exercise or on its 
own motion, review an exercise of administrative power by ilie Registrar and may 
make such orders as it thinks fit with respect to the matter in relation to which ilie 
power was exerci ed. 

(2) An application for review must be made as soon as practicable, and in any event within 
7 days, after ilie exercise of power ilie subject of the application by filing an 
interlocutory application and supporting affidavit in accordance with rule I 02. 1. 

Notes--

An exercise, either al first in stance by tt1 e Regi strar or by n Magistrale or Master or1 review 
under tWs rule, of acministrative power (as opposed to judicial power) is not su'1ject to appeal , 

An appeal against an exercise by a Registrar of the Court's jurisdiction under Chapter 2 Part l 
(relating to the taxation of costs or enfo[cement of judgments) is governed by Chapter 18 Part 6 
and nol by this rule. 

(3) An application for review under subrnle (2) may not be made if the exercise of 
adminisl!ative power by the Registrar ·was pursuant to a direction by the Court under 
rule 13.3. 

(4) Unless the Court oilie1wise orders and subject to subrule (5), an application for review 
under subntle (2) ,.m be listed for hearing before-

(a) a Magistrate in the Magistrates CoUit; 

(b) a Master in the District Comi; 

(c) a Master in ilie Supreme Court. 

(5) A review may be detennined without a hearing if the judicial officer conducting ilie 
review thinks fit. 
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Di\'ision 2-E lectronic court management system 

13.5--Establishment and operation 

(!) The Registrar must establish an electronic court management system (Electronic 
System) to perfonn ITTJCh of the Registtar's general functions (including those referred 
to in role 13.2) and for use by judicial and non-judicial officers of the Court and 
external users as the Registrar determines. 

(2) For example, the Electtonic System may enable-

(a) the creation, filing or service of documents in electronic fonn; 

(b) the use of electronic signatures by parties, lawyers or other persons; 

(c) the electronic issue of the Court's process; 

(d) the lliie of electronic signatures by judicial or non-judicial officers, sheriff's 
officers or other persons performing functions on behalf of the Court; 

(e) comrrnmications between users and the Court i:n electronic foilll; 

(f) the electronic listing of hearings, directions hearings and trials: 

(g) the creation, retention or deletion of electronic records of proceedi:ngs i:n the 
Court; 

(h) the receipt, rete:ntion or deletion of electronic documents tendered in 
proceedings, produced in response to a subpoena or otherwise produced to the 
Court; or 

(i) controlled access by internal or external users to court records. 

(3) The Registrar may determine that it is mandatory that all or specified classes of 
documents lodged for filing by all or specified classes of persons be filed electronically 
via the Electronic System and to that extent the Registry will not accept physical 
documents for filing. 

( 4) The Electronic System may be established by the Registrar iJ1 conjunction with other 
courts. 

( 5) lf it is mandatory for a person to file a document electronically via the Electronic 
System, the Registrar or the Court may waive that requirement if and to such extent 
and on such conditions as the Registrar or the Court thinks fit. 

13.6-Registered users 

( I) The Registrar may only pei:m.it a person other th.an a judicial or non-judicial officer of 
a court participating in the Electronic System to have access to the Electronic System 
if the person is a registered user. 

(2) The Registrar may establish. a system for a person to become a regii;tered user and may 
exerci ea gene ral discretion whether to admit a person as a registered user. 

(3) The Ree:i trarmay impose conditions on the use of the Electronic System by registered 
users, a clas of registered users or in.di vi.dual regi tered users. 

(4) The Registrar may cancel the registration ofa person it; in the opinion of the Ree:istrar, 
the pecson-

(a) is not a fit and proper person to be a registered user, 

(b) should not have been admitted as a registered user, or 
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( c) has breached a condition of the term of use of the Electronic System published 
by the Recistrar on the Electronic System's portal. 

13.7-0riglnals of documents uploaded Into Electronic System 
( 1) A party who uploads a document electronically to the Electronic System (whether self

represented or represerted by a law firm) undertakes to the Court that the document 
uploaded is identical to the original document. 

(2) A law .finn who uploads a document electronically to the Electronic System undertakes 
to the Court that the document uploaded is identical to the original document. 

(3) A document comprising or incluchng an afiidavit or statutory declaration uploaded 
electronically to the Electronic System must be uploaded by scanning the original 
bearing the original signature of the deponent and attesting witness andnot by scanning 
a copy. 

(4) A registered user \WO uploads a docmnent comprising or including an affidavit or 
statutory declaration electronically to the Electronic System undertakes to the Court-

(a) th.al. the document uploaded is lhe origiruil document bearing lhe original 
signature of lhe deponent and. attesting witness and. not a copy; 

(b) to retain possession of the original document unW finalisation ofthe proceeding 
and any appeal and expiration of any appeal period; and 

(c) to produce the original document upon request by the Court. 

13.8-0fficial record of the Court 

(1) Ifa document is filed with, or issued by, the Court in electronic form or converted by 
the Court by scanning or otherwise into electronic fonn, the document in electronic 
form represents the official record. 

(2) Ifno electronic version ofa document is created by the Court, the physical document 
is the official record. 

Division 3-R egistry 

13.9-RegMry hours 

(I) The Registrar mu~t determine when the Registry is to be open for bu~ess. 

(2) The Registrar must establish procedures for a party or lawyer lo request the 
performance of a fmtclion by the Registry (relati:ng to the filing of an urgent document 
or listing of an urgent hearing or other.vise), upon payment oflhe pre cribed fee , when 
lhe Registry is not open for business. 

(3) The Registrar must publish tJ1e opening hours and procedmes referred to in Utis rule 
on the CAA website. 

Division 4--A ccess to com1 docum ents 

13.10--Document access 

The Ree:istrar must establish practices and procedures---

( a) detennining what information or documents in respect of a proceeding are accessible 
to parties, lawyers, members of the public or any other class of persons; and 

(b) for a person to request access to information or documents or copies of documents in 
respect of a proceeding (\Wen applicable on payment of a fee). 
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Di\'ision ~Com1 fees 

13.1 I-Remission or reduction 

(!) An application for remission or reduction of the fee to institute a proceeding must be 
made by an applicocion to the Registrar for remission or reduction of fees in the 
pre cribed fonnlodged at the Regi try. 

(2) An applicocion for remission or reduction of a fee otherwise payable in an existing 
proceeding must be made by filing in that proceeding an application to the Ree.i&rnr 
for remission or reduction of fees in the prescribed form. 

Prescribed form-

Form 76A Application to Registrar - Remission or Reduction of Court Fees 

Part 4-Divisions 
14.1-Supreme Court 

The e Rules govern proceedings in the original and appellate jurisdictions. 

14.2-District Com-t 

( I) These Rule govern proceedings in the Civil, Criminal Irrjurie and Administrative and 
Di cip.linaiy Divisions of the Colllt. 

(2) The Chief Judge may give directions relating to the assignment of proceedings to a 
division of the Court, the assignment of judicial officers to manage and hear 
proceedings in a division of the Court, or the administration of a divi ion of the Court. 

Note-

Section 7 of tJ,e Distr ict Court Act 1991 divides tlie Court into 4 divisions being the Civil, 
Criminal Injuties and Administrative and Disciplinary Divisioos as well as the Criminal 
Division. TI1ese Rules do not govern proceedings in the Criminal Divisioo. 

14.3---Magii.1rates Court 

(I) These Rules govern proceedings in IJ1e Civil (General Clainls), Civil (Consumer and 
Busine ) and ivil (Minar Claims) Divisions of the Court. 

(2) The Chief Magistrate may give directions relating to the assignment of proceedings to 
a divi ion of the Court. ilie assignment of judicial officers to manage and hear 
proceedings in a division ofilie Comt, or the administration ofa di.visionofthe Cmnt. 

Note-

Section 7 of the M agistrates Court Act 1991 divides the Court into 5 divisions being the Civil 
(General Claims), Civil (Consumer and Business) and Civil (Minor Claims) Divisi0t1s as well 
a lhe Criminal and Petty Session, Divisions. Toe e Rul e do ool govern proceedings iu the 
Criminal Division or, other thon reviews of decisions of the Chief Recovery Officer under the 
Fines Enforcement and Dzbt Recove1y Act 2017, the Petty Sessions Division. 

Part 5-Hearings 

Di\'ision !-Hearings 

15.l-Determination without bearing 

The Court may make orders or grant judgment in a proceeding without conducting a hearing 
if-
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(a) it is by consent; 

(b) a detennination is to be made on 'mitten submi ions; 

(c) judgment has been reserved after hearing submissions; or 

( d) the Court detennines that to do so would not prejudice any party. 

15.2----Hearings ordinarily in 11resence of parties 

( I) Hearingii are ordinarily held in the presence of the paities or their lawyers, whether 
physically, by audio vi ual. link or by telephone conference. 

(2) The Court may conduct a hearing or direct that a hearing be conducted without notice 
to or in the absence ofa party (including a party' lawyer) if-

(a) the party does not yet have an address for service; 

(b) the Court determines that the hearing does not affect the party, 

(c) the party has been excused from attending the hearing or, having been given 
notice ofit, does not attend the hearing; 

(d) the hearing is to detennine whether to rrrnke an interim order having effect 
pending a sub equent heru:ing at which the pmty may attend; 

(e) the Comt detennines th.at the risk that anoU1er party will otherwise suffer 
prejudice justifies th.at comse; 

(f) the Court determines that the risk U1at the party ( or party 's lawyer) will disruix 
Ure hearing justifies that course; or 

(g) the Court determine that it is :in the interests of justice to do so. 

15.3-Hearings ordinarily in court in public 

( I) Hearings are ordinarily held in a place open to the public. 

(2) The Court. may conduct a hearing in chambers if i t considers it necessary or desirable 
to preserve the heallh of the pruticipants or that it is otherwise in the :interests of justice 
to do so. 

(3) The Court may, on it m,vnmotion or on application by any person, order that specified 
persons, or all persons except those specified, absent themselves from a hearing under 
section 69 of the Evidence Act 1929. 

15.4--Appearance by audio visual link or telephone 

(1) The Court may direct or permit the participants (parties, lawyers and witnesses) or a 
specific participant to appear at a hearing remotely by audio visual I.ink orby telephone. 

(2) A request to appear by audio visual link or by telephone must be made to the Court in 
uflicient time before the hearing to allow the Comt to decide whether to allow the 

request rutd, if o, make appropriate a:rnmgement . 

(3) If the Court is unable to contact the party or lawyer at anytime within 15 minutes after 
the time appointed for th.e hearing at the nominated facility, or by the nominated 
telephone number, the patty or lawyer will be regarded as having failed to appear at 
the hearing for the Pl.1J1Xl e of U1e se Rules. 

(4) Unl.e the Court othe1wise orders, the costs :incurred by the Court in conducting an 
audio visual hearing at the request of a pruty must be paid by Ute requei:ting party. 
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15.5-Recordlng events in court 

( I) Unless the Court othem,ise orders and su~ect to the following subrules, the making in 
a court of a re cord of persons, things or events is not permitted. 

(2) This rule does not apply to court staff acting in the course of their office or 
employment. 

(3) Su~ect to sub.rules (4) and (5)-

(a) a pmty to a proceeding being hem·d by the Court, a lawyer, law clerk, student or 
bona fide member of the media may make a handwritten or electronic note of 
petsons, tirings or events in a court; and 

(b) a bona fide member of the media may make an audio recording of proceedings 
for the ole purpose of ve:iifying notes and for no other purpose. 

(4) Any record made in a court permitted.by st1bmle (3) must-

(a) be made in a manner that doe not interfere with the proceeding , colllt decorum 
or tJ1e Court's sound system or other technology; and 

(b) not involve peech or otherwise generate ound. 

(5) Any audio recording made by a bona fide member of the media under subrule (3)(b) 
must-

(a) not record any private conversation in a court; 

(b) not be made available to any other person or used for any other purpose; and 

(c) be era~ed within48 hours of the recording, 

(6) In this rule, record means a record by any means whatsoever, including without 
limitation handwriting, otlter physical means, audio or visual recording or an electronic 
record. 

15.6-Electronic communications In court 

(I) Unless the Comt otherwise orders and subject to the following subrules, 
communication using an electronic device to and from a court during proceedings is 
not pennitted. 

(2) This rule does not apply to court staff acting in the course of their office or 
employment. 

(3) Su~ect to subrules (4) and (5)-

(a) a pmty to a proceeding being heard by the Court or a lawyer may communicate 
using an electronic device to and from a court during proceedings; and 

(b) a bona fide member of the media may communicate using an electronic device 
to and from a court dtning proceedings for the sole purpose of repo1ting on 
proceedings. 

( 4) Any electronic communication pem1itted by subrule (3) must-

(a) be made in a manner that does not interfere wit11 the proceedings, court decorum 
or the Court 's sound system or other technology; and 

(b) not involve speech or otherwise generate sound. 
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(5) Any electronic communication of evidence adduced or a submi ion made in a 
proceeding by a bona fide member of the media pe1mitted by subrule (3)(b) must not 
be made until at leaBt 15 minutes have elapsed since the later of-

(a) the evidence or ubmission being given or made; and 

(b) the Court ruling on any application for suppression or o~ection made in relation 
to the evidence or ubmission within that period of 15 minute . 

(6) In this rule, electronic device means any device capable oftransmi.ttin° or receiving 
information, audio, video or other matter (including without limitation a cellular 
phone, computer, personal digital assistant or audio or visual camera). 

15,7-Atttre 

(I) The Chief Judicial Officer may detennine what comprises appropriate attire for 
lawyers or other persons appearing or attending in a cowt. 

(2) The Registrar must pt1blish any such detemrinations on the CAA website. 

15.8--Facilities in court 

If a party or lawyer will require any special facilities for an appearance or attendance at a 
directions hearing. hearing or triill they must notify the Registry in sufficient time for the 
facilitie s (if available) to be arranged. 

El:amples-

Examplcs o.f special facilities are th e need fo,· an inlc1·preter, an ouci o vi ,ual link, equipment to 
play an audio visual recording , hearing enhancement fa cilities or wheelchair access. 

Division 2-Listing of hearings 

15.9-LMing practices 

The Regi&.rar mm establish practices and procedures detennining-

(a) when different types of hearings in different types of proceedings will be listed 
in the ordinary course (in the absence of a special request, special circumstances 
or an order of the Court); and 

(b) how hearings are to be listed when they are to be listed in consultation with the 
parties. 

Part 6--Communication with Court 
16.1-Email and telephone communications 

( 1) The Registrar must establish ·protocols relating to communications by email or 
telephone bet ween pm.ties or their lawye1:s and the Court. 

(2) The Registrar must publish the protocols refen-ed to in this rule on th.e CAA web ite. 
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Chapter 3--Parties and representation 

Part 1- Parties 

Division 1-Type 

21.1-Party types 

(1) 

(2) 

Parties to an action are either applicants, respondents or interested parties. 

An applicant is a party (whenever joined) seeking final relief from the Comt in the 
action. 

(3) A respondent is a party (whenever jained)-

(a) against whom final relief is sought from the Court in U1e action; or 

(b) whose interests may be directly and adversely affected by the orders sought in 
the action. 

(4) An inurestedparty is a party (whenever joined) against whom no relief is sought and 
who e interest. are not directly and adven;ely affected by the action but who should be 
given the opportunity to be heard in relation to t11e proceeding or who must be joined 
to be bound by the result. 

Examples-

In a dispute between landlord and tenant under section 35(3) of the Housing Improvement Act 
201 6, tile Minister is entitled lo be heard and must be joined as an interested party under nde 
,U2,.l even Uiough no relief is sought against the Minister and the Mini ster is 1101 directly or 
adversely affected 

In a proceeding seeking rectificatioo of the real property Register Book, the Registrar-General 
may need to be bound by the result even though the Registrar is not directly or adversely affected 
and no relief is sought against the Registrar. The Registrar would be joined as an interested 
party. 

'otes-

An interested party may choose not to participate in til e proceeding, or to participate only to a 
limited extent, but this will not affect the proceeding as between applicant and respondent 

The costs mles that apply as between applicant and respondent do not apply as between applicant 
and interested patty. If the interested party does not participate in the proceeding, no costs order 
will ordinarily be made as between applic-aat aad interested party. Even if lbe iolere!l.ed party 
does psrticipatc, costs will not necessarily follow the event d.te to the limited role of an 
interested party in contrast to the role of a respondent. 

TI1ese Rules do not provide for an intervenor. A persm who would have been an intervenor 
11Dder the Previous Rules will be an interested party under these Rules. 

( 5) A lhil'd party is a respondent lo a cross claim who is a new party to the proceeding; a 
fourth party is a respondent to a cross claim by a third party who is a new pru.ty to the 
proceeding; and so OIL 

(6) Each party to a proceeding in the nature of a claim is designated as Applicant, 
Respondent, Third Party, Fourth Party etc in the proceeding according to the party's 
role in or ill respect of the action ill which the party is originally joined and 
notwithstanding that the party may have a different role in a cross claim in the 
proceeding. 

El'.amples-
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An applicant in a claim who is a respondent to a cross claim retains the title of"Applicant" for 
the puqxise of the proceeding a a whole including the cross claim. 

A respooclenl to a cross claim who is not a party lo the claim but brings a cross claim against a 
fourth party retain s the title of "1llircl Party" for U1e pnrpose of lhe proceeding as a whole 
inducing the cross claim. 

(7) When there are multiple patties of the same party type (for example, 2 applicant ), the 
first named patty of that type is designated as the First [Party Type] and so on. 

(8) The party title for a paiticular patty i the number (when applicable) and type of that 
party. 

Examp le-

A claim is brought by 3 applicants John Doc , Jane Doe and Doe Ply Ud against 2 respondents 
Ann Jones and Freel Smith. Ann Jooesjoins ABC Ply Ltd as a third party. ABC Ply Ltd joins 
XYZ Pty Lid as a fourth party 

The party titles are-

John Doe First Applicant 

Jane Doe Second Applicant 

DoePlyUd Third Applicant 

Ann Jones First Respoo dent 

Fred Smith Second Respondent 

AB C Ply Ltd Third Party 

XYZ Ply Ltd Fourth Party 

(9) The Court may at any stage order that the partv title ofa party be changed. 

Division 2-Capacity 

21.2-Party in particular capacity 

( l) This rule applies to-

( a) a personal representative of a deceased estate (executor or admiJtletrator); 

(b) a trustee ofa trust; 

(c) a bankruptcy trustee of a bankrupt estate, administrator in respect of a debt 
agreement and controlling trustee in respect of a pecsonal insolvency agreement 
undet or governed by the Bank,·uptcyAct J 966 (Cth) or similm: legislation of any 
jurisdiction; and 

(d) a liquidator, administrator, receiver and receiver and manager of an incorporated 
body under or governed by the Co,-poraJionr Act 2001 (Cth) or Associations 
fnco,poralion Act 1985 or similar legislation of any jurisdiction. 

(2) If a per on to whom this rule applies i a patty to a proceeding or appellate proceeding 
in a patticular capacity, the person and the person' s capacity form part of the party 
name. 

(3) The beneficimies or other persons interested in an estate or suQject matter of a 
proceeding or appellate proceeding brought by a patty to which this rule applie need 
not be joined as parties to the proceeding (but the Court may make an order joining 
any such pe:rson as a party on such conditions as it thi.tlks fit). 

( 4) A person may be a party to a proceeding or appellate proceeding in more than one 
capacity. 
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E."ample-

A person may be an applicant in one capacity and a respondent or interested party in another 
capacity in a claim. 

(5) The Court may at any stage order a change in the capacity ofa party to a proceeding 
on such conditions as it thinks fit. 

Division 3-1\fultiple parties 

21.3----Multi1>1e a1>plicants 

( I) An action may be brought by 2 or more applicaill.s if-

(a) they rely on a joint or several cause of action or jointly or severally seek the 
same orders against the same respondent; 

(b) they each rely on a cause of action or seek orders against the same respondent 
arising out of the same transaction or event or series of transactions or events; or 

(c) the Court gives leave or so orders. 

(2) Any person who has a joint interest with an applicant in

(a) a cau~e of action in an action; 

(b) orders sought in an action; or 

(c) the subject matter ofan action, 

must be joined as an applicant in the action unless-

( d) that person dces not consent to being joined as an applicant in the action, and is 
joined by the applicant as an interested party; or 

(e) the Court otherwise orders. 

Note-

If multiple applicant are nol represented by a law firm and wish to auU1ori se one applicant to 
tile documents on tlieir behalf, they will need to file an authorisation notice: sec mle 25. 7. 

21.4,-MuUiple respondents 

( I) An action may be brought against 2 or more respondents (including a third or 
subsequent party) if-

(a) an applicant relies on a cause of action or eeks the same orders against them 
jointly or severally; 

(b) the cause of action or orders sought against them arise out ofthe same transaction 
or event or seri.es of transactions or events; 

(c) the same que tion oflaw or fact will ari e i:n det.ennining the action; or 

(d) the CoUJt gives leave or so order . 

(2) Any person who has a joint j nt.erest with a respondent in respect of

(a) a cause of action in an action; 

(b) orders sought in an action; or 

(c) the subject matter ofm1 action, 

must be j oined as a respondent unless the COUJt otherwise orders. 

Note-
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If multiple respondents are not represeoted by a law firm aod wish to authorise one respondent 
lo file documents oo their behalf, they will need lo file an authori sation notice: see wl£.l.i.l, 

21.5---J\llultiple intere~1ed parties 

(I) An action may be brought naming 2 or more interested parties. 

(2) Any person who has a joint interest with an interested party in respect of

(a) a cause of action in an action; 

(b) orders sought in an action: or 

(c) the subject matter ofan action, 

must be joined as an interested party unless the Comt 0U1erwise orders. 

Part 2-Change of parties 

Division 1-Joinder and disjoinder 

22.1-Joinder of parties 

(I) The COUit may at any stage order the joinder of a party to a proceeding or appellate 
proceeding on such conditions as it thinks fit. 

(2) Unless the Court otherwise orders, a person may only be joined as an applicant or 
appellant if the person consents to being so joined. 

(3) An application by a person to be joined as a party :mu& be made by filing an 
interlocutory application and supporting affidavit in accordance with mje ) 02 1. 

(4) The Court may order that a proceeding or appellate proceeding be treated as having 
been commenced by or against or in respect of the joined party on a date specified by 
the order. 

Tote-

If a cause of action by or against the newly joined party would be statute barred, see rule 69. 2 
or rule 84.1. 

22.2-SubslUution or addition of parties 

(1) If the interest or liability of a prnty the sul:iect of a proceeding or appellate proceeding 
(the old party) passes to another person (the newJ1611Y) during the proceeding, whether 
by assignment , trnrn:mission, devolution or otherwise, the Court may at any stage 
either-

(a) order the S1Jbstitution of the ne,v pmty for the old party on S1Jch conditiorn as the 
Court thinks fit; or 

(b) order the addition of the new party (in addition to the old party) on such 
conditions a~ the Comt thinks fit. 

(2) Unless the Court otherwise orders, a peISo:n may only be substituted or added as an 
applicant or appellant i f the person consents to being so sub titnted or added. 

(3) Unless the Court oUrnrwise orders, the proceeding or appellate proceeding will be 
treated as having been commenced by or agilinst or in respect of the new party when 
the old party became a party. 

( 4) Unless the Court otherwise orders, any step taken or Uling done in the proceeding 
before the substitution or addition has Ure same effect in .relation to the new party as it 
had in relation to the old pmty. 
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22.3-Removal of parties 

The Court may at any stage, on such conditions as it thinks fit. order the removal of a party 
in a proceeding or appellate proceeding if the party-

( a) ·was never a necessary or proper party to the proceeding; or 

(b) is no longer a necessary or proper party to the proceedirig. 

22.4---Ermrs 

(I) A proceeding or appellate proceeding is not invalid mere! y due to an error in the j oinder 
or name of a party, including (wi.U1out limitation)-

(a) an error in the name, description or capacity of a party; 

(b) the non-joinder ofa necessary or proper party; or 

( c) the joinder of a party who should not have been joined. 

(2) The Court may make such orders on such conditions as it thinks fit in respect of an 
error ofjoinder or name of a party. 

Division 2-Death of party 

22-.5-Death of party 

(!) If a person is dead when an action or appellate proceeding is instituted naming the 
per on as a pruty, the proceeding · in-egular but is not invalid if a cause of action or 
right to seek relief or appeal survives nnder the general law 

(2) If a party die after an. action or appellate proceeding i instituted but before it i finally 
detennined, the proceeding becomes irregular but is not invalid if a cause of action or 
right to eek relief or appeal survives nnder the general law. 

(3) Ifsubrule (1) or (2) applies, the Court may-

(a) if provision is made by a statute for the proceeding to be brought or continued 
by or against an insurer in the event of the party's death- make an order 
substituting the insurer for the party; 

(b) make an order subiitituting the personal representative of the estate for the party; 

( c) make an order appointing a representative of the estate for the purpose of fue 
proceeding; 

( d) dismiss the action or appellate proceeding; or 

( e) make any other or further order as it thinks fit. 

Part 3-Particular parties 

Division 1- Partnerships and unincorporated associations 

23.l - lntroduction 

(1) In this Division, unless the contrary intentionappears

relevant time means-

( a) in the case of a claim-when the cause of action arose; 

(b) in U1e case of an originating application-wh.en the partnership or 
unincorporated a<,,<;ociation is joined as a pmty lo the proceeding; or 
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(c) in any case ch othe:r time a~ tlie Court may order. 

(2) To avoid doubt, thi Divi ·on doe not prevent partner or membeJS of an 
unincorporated association being named .in a proceeding in their individual names. 

(3) To avoid doubt, this Division applies to proceedings-

(a) between a partnership or unincorporated association and a past or present partner 
or member, 

(b) between a partnership or mtincorpornted association and a non-member, or 

( c) between different partnerships or between different unincorporated associatiorn. 

(4) To avoid doubt, when a partnership or unincorporated association is a party to a 
proceeding pursuant to tltis Diviisirn1, any order or judgment will be made in the name 
of the partnership or unincorporated a'lSociation. 

otc-

For the enforcement of judgments and orders against a party in the name of a partnership or 
unincorporated association, see Chapter 17 Parl 2. 

23.2-Partnership name 

( I) This rule applies to a µutJre rship comprising 3 or mare partners at the relevant time 
that has not been dissolved when the action is instituted.. 

Note-

If a partnership comprises 2 partners, they must sue or be sued in their own names and not the 
partnership name. 

(2) An action may be brought by persorn making a claim or originating application. and 
an appellate proceeding may be brought by persorn, as partners in the name of the 
partnership as at the relevant time. 

(3) An action may be brought againJ l respondents or nrune intere led parlie who are 
alleged to be liable or interesteci and an appellate proceeding may be brought agairnt 
persons, as partners in the name of the partnership as at the relevant time. 

( 4) An action or appellate proceeding by or against a pm1nership in the partnership name 
under this rule must show the party name as "[partnership name] (a partnership)" . 

23.3-- nincorporated association name 

(1) An action may be brought by persons making a claim or originating application. and 
an appellate proceeding may be brought by persons, as member of an unincorporated 
as ociation in the name of the association as at tl1e relevant time. 

(2) An action may be brought against respondents or naming interested pat.tie who are 
alleged to be liable or interested, and an appellate proceeding may be brought agairnt 
persons, as members of an unincorporated association i.n the name oftl1e association 
as at tl1e .relevant tin1e. 

(3) An action or appellate proceeding by or agairnt an unincorporated association in the 
rntincorporated association name unde:r this rule must show the party name a. 
" [ association name] (an unincorporated association)" . 

23.4--Disclosure of members 

( 1) A party may by written notice require a party to a proceeding or appellate proceeding 
joined in the name ofa partne:rship or unincorporated a..<sociation to disclose the name 
and address of each person who was a partner or member at the relevant time. 
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(2) A pany who receives uch a notice must withln 1.4 days file and erve an each other 
party to the proceeding a notice disclosing the name and address of each person who 
was a partner or member at the relevant time. 

(3) The Court may at any &.age order that a paity to a proceeding or appellate proceeding 
joined in the name ofa pattnership or urrincotpornted association file and erve a notice 
disclosing the name ru1d address of each person who was a partner or member at a 
specified time and, ifit thinks fit, that the notice be verified on oath. 

( 4) If a party fuils to comply fully with aJ1 obligation imposed by subrule ( I) or (2) or an 
order made under submle (3), the Court may make such orders as it thinks fit. 

23.5---Dlspute about Identity of members 

( ! ) 

(2) 

A person alleged to be a partner or member of a partnership or unincorporated 
association that is a party to a proceeding or appellate proceeding pursuant to this 
Division may apply to be joined as an additional party if the person disputes that the 
person was a partner or member at the relevant time. 

For the purpose ofa proceeding, the Court may, ifit thiJJks fit, determine at aseparate 
1Ilill or hearing or by way of summary judgment whether a person was-

( a) a partner, 

(b) a member ofa paitnersllip; or 

(c) an urrincarparated association. 

Division 2- Persons under legal incapacity 

23.6-Defini1ions 

In this Division, unless the contrary intention appears

eligible perso1,s-see rule 23.7; 

guardiaJ1 certijlcate mefillS a certificate signed by a proposed litigation guardian certifying 
that-

(a) the person for whom the propose d litigation guarclifill cornent to act is a person under 
a legal incapacity, 'identifying that person' date of birth and, when applicable, details 
of their mental disability or illness rendering them incapable of managing their 
participation in a proceeding; 

(b) the proposed litigation guarclian is eligible to be a litigation guardian for the person 
under a legal incapacity in the proceecling; 

(c) the propo ed litigation guardian does not and would net have an interest in the 
proceeding adverse to the person under alegal incapacity; 

( d) the propo ed litigation guardian tmderstands the rights and obligations of a litigation 
guardian; and 

( e) the proposed litigation guardiru1 consents to acting as litigation guardiru1 for the person 
under a legal incapacity in the proceeding; 

litigation guarditu1 means a person acting as a litigation guardian und.er rule 23.8 or 23 9; 

person under a legal itiCll[)acity means a person-

( a) under the age of 18 years; or 

(b) who, because of a mental disability or illness, is not capable of managing their 
participation in a proceeding. 
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23.7-EUgibllity to be litigation guardian 

( 1) Su~ect to subrule (2), the following persons are eligible to be a litigation guardian 
(eligible persons) for a per.,on under a legal incapacity: 

(a) a parent or guardian of the person under a legal incapacity; 

(b) a holder of an enduring power of attorney authorising the pefoon to act on behalf 
of the person under a legal incapacity: 

(c) the Public Trustee of South Australia or an equivalent Public or Siate Trustee of 
another State or a licensed tmstee company within the meaning of Part 5D of the 
Co,porations Act 2001 (Cth) having authority to manage the affairs of the person 
under a legal incapacity that extends to acting as ljtigation guardian in the 
proceeding; or 

(d) a person approved by the Court 

(2) A person is not an eligible person if-

(a) the person is a person under a legal incapacity, 

(b) unless the Court othemi e orders, the person ha or would have an interest in 
the proceeding adverse to that of the person under a legal incapacity: or 

(c) the Court so ordera. 

23.8--Proceeding by person under legal incapacity 

( l) Su~ect to su brules ( 5) and ( 6), unles the Court otherwise ordeIS, an action orappellate 
proceeding by a pe:rson under a legal incapacity mu be brought by an eligible person 
as litigation guardian for the person under a legal incapacity. 

(2) An eligible person may bring an action or appellate proceeding as litigation guardian 
for a person under a legal incapacity if a guardian certificate is filed by the person 
immediately after filing of the originating process. 

(3) The tatement of claim in a claim or supporting affidavit in art originat.ing application 
brought by a litigation guarchanmust chsclose the nature oflhe incapacity and. when a 
child, the dale ofbiJ.th of the person under a legal incapacity. 

(4) The Court may at any stage appoint a person who signs a guardian certificate as a 
litigation guardian for an applicant in a claim or originating application or appellant in 
ar1 appellate proceeding (including in addition to or in~tead of any exi ting litigation 
guardian) or remove any litigation guardian on such conditions and make such 
consequential or transitional orders as the Court thinks fit. 

(5) A person m10 is 16 or 17 years old may bring an originating application for 
authorisation of or consent to maniage under section 12 or 16 of the Marriage Act 
1961 (Cth). 

ote

Seellli.£1.2ll. 

(6) A person m10 is 17 years old may bring an originating application to appeal against a 
provisional licence disqualification under section 8 lBB of the Motor Vehicles Act 
1959. 

ote-

See rule244.9. 
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23.9-Proceeding against or naming person under legal incapacity 

( 1) SuQject to subru.le (2), an action or appellate proceeding may only be instituted against 
a person llllder a legal incap-acity by naming both the person and a litigation guardian 
for the person as a respondent or interested party and filing a guardian certificate at the 
rune time. 

Nott-

An applicant who seeks to institute a proceeding against a person under a legal incapacity will 
be recp.1ired to obtain a suardian certificate from an eligible person as litigati on guardian for the 
person under a lesal incapacity prior lo instituting the proceecing. 

(2) A proceeding may be instituted against a person under a legal incapacity without 
naming a litigation guanl.ian, but no fmther steps may be taken against or in respect of 
the person unless and until a litigation guardian is appointed. 

(3) The Court may at any st.age appoint a person who signs a guardian certificate as 
litigation guarilian for a respondent or interested pm.ty in a proceeding (including in 
addition to or instead of any existing litigation guardian) or remove any litigation 
~ on such conditions and make such consequential or transitional orders as the 
Court thinks fit. 

23.10---Constitution and conduct of 1n-ocecding 

( 1) A proceeding by or against a person L1J1der a legal incapacitv for whom there is a 
litigation guardian is to show the name of the pa.ity as " [name of person 1mder a legal 
incapacity] by litigation g=dian [name of litigation guardian]" . 

(2) The person under a legal incapacitv is treated as the substantive pm.ty to the proceeding 
and the litigation guardian is treated as a quasi-attorney for the person nnder a legal 
incapacity. 

Note-

The role and responsibili ti es oflit igation guardians are governed by general law principles. 

(3) Unless the Court otherwise orders, a litigation guardian. may take any step in a 
proceeding that could be taken by the person under a legal incapacity if the person had 
capacity to act in their own right. 

(4) Unless the Court oU1erw:ise orders, any right or liability to receive or pay costs in a 
proceeding vests in the person nnder a legal incapacity and not in the litigation 
guardian. 

(5) This rule does not affect the question whether a litigation guardian is entitled to be 
indemnified out of the assets of a person under a legal incap-acitv. 

ote-

For compromi ses of proceedings to which a person under a legal incapacity is a party, see rule 
UiJ.. 

23.11-Failurc to appoint litigation guardian 

( I) A failure to appoint a litigation guardian does not invalidate a proceeding by or against 
a person under a legal incapacity. 

(2) On becoming aware that a party is a person lUlder a legal incapacity, the Court may 
make such orders concerning teps taken to date in the proceeding a it thinks :fit on 
such conditions as it thinks fit, includi.ng (without limitation) orders to-

(a) et aside or vmy any tep taken in the proceeding; or 
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(b) set aside or wry ai1y order made or judgment granted i.n the proceedi.ng. 

Part 4-Representative parties 

Division I- Introduction 

24.1-Deflnitions 

In this Part, unless the contrary intention appears-

represenJative p1Uty means a person named as a party to a proceeding under this Pait on 
behalf of a group of2 or more persons; 

represenJative proceeding means a proceeding under this Part in which the applicant, 
respondent, appell8lll or other party is a representative pmty; and 

represented party meai1s a person who is a member of a group represented in a proceeding 
under this Part by a repre entative party. 

Division 2-Parties with common interest 

24.2-.Bringing proceeding 

(I) If a group of 2 or more persons has a common intere in the subject matter of a 
proceeding or appellate proceeding, the proceeding may be brought by a member of 
the group as a represe11tative p;ntv representiJig some or all members of the group 
(including the representative) . 

(2) If a proceeding is instituted under thi rule, the statement of claim in a claim or 
supporting affidavit in an oligi.nating application or notice of appeal in an appellate 
proceeding must specify-

(a) the name and address of each represented party: and 

(b) the common interest that the representedpmties have in the subject matter of the 
proceeding. 

24.3--Defendlng or participating in 1iroceedlng 

( I) If a group of 2 or more persons has a cormnon interest in the subject matter of a 
proceeding or appellate proceeding, the Court may order that the proceeding be 
brought against a person as a respondent or naming a person as an interested party who 
is a member of the group as a representative party representing some or all members 
of the group (including the representative). 

(2) If an order is made under this mle, a defence or response filed by the repre entative 
l!filU'. must identify the name and address of each represented party. 

Division 3-Parties with common question 

24.4---Bringing action 

( 1) If-

(a) a. group of 2 oi: more persons each have a cause of action or right to seek relief 
against the saine person; 

(b) the causes of action or lights to seek relief of all members of the group arise out 
of or are in respect of the same, similar or related circumstances; and 

(c) the causes of action or lights to seek relief of all members of the group give lise 
to a substantial common question of law or fact, 
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an action may be brought by a person who i a member of the group as a representative 
l!!!!1Y representing some or all members of the group (including the representative). 

(2) An action may be brought under this rule notwithstamling that-

(a) the subject matter of the action may be separate contracts or trmIBactions between 
the respondent and individual represented parties: 

(b) the subject matter of the action may involve separate acts or omissions of the 
respondent in relation to individual represented parties: or 

(c) the nature or detail of the relief sought differs between individual represented 
parties or requires individual assessment. 

(3) If an action is instituted under this rule, the statement of claim or supporting affidavit 
musi-

(a) identify the represented parties, whether identified individually or by reference 
to membership of a class or otherwise (to avoid doubt, it is not neces wy to 
specify the number of represented pru:ties\ 

(b) specify the causes of action or rights to seek relief that are common to all 
represented mnties: 

(c) specify any causes ofaction or rights to seek relief that are specific to individual 
re pre. ente d parties; 

( d) specify the circumstances out of which or in res peel of which the causes ofaction 
or rights to eek relief of all members of the group arise arid how they are the 
same, similar or related; and 

(e) specify the question of law or fact tlilll. is common to the causes of action or 
rights to seek relief of all represemed parties. 

24.5--Process to opt out or opt in 

( !) An applicant who institutes an action under this Division must at least 7 days before 
the first di.rectio11-; hearina or hearing apply for an order setting out a process for 
persons to opt out or opt in as represented pruties. 

(2) At the first hearing or, ifit thinks fit, any subsequent hearing, the Court will determine 
whether a process should be adoJted for persons to opt out or opt in as represented 
~ . 

(3) If the Court determines that a process should be adopte d for persons to opt out or opt 
in as represented parties, the Court will make an order as to-

( a) the tenns of; timing of and manner in \\11.ich the representative party is to give 
notice (an lnformatiun notice) to group members of-

(i) the proceeding; 

(ii) the Court' orde1; 

(iii) the right lo opt out or opt in (as the case may be); ru1d 

(iv) the right and liabilities of group members wh.o opt out or do not opt out or 
opt in or do nol opt in ( as the case may be); 

(b) the terms of, timing of and manner in which a group member may give to the 
representative partv an opt out notice or opt in notice (as the case may be) and 
the effect ofso doing or not so doing; and 
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(c) such 0U1er or fi.uther matters as the Court thin.ks fit. 

(4 ) The Coutt may at any stage vary an opt out or opt :in order made under subrule (3) and 
may extend or ab1idge the time for giving an infonnation notice or an opt oul or opt in 
notice (as the case may be) and may make a further order under ubrule (3). 

Division 4--Beneflciaries etc 

24.6--Appointment of representative 

( ! ) This rule applies to a proceeding conceming-

(a) administration of an estate of a deceased person; 

(b) administration of a tmst; or 

( c) consll:ucti on of a written instrument. 

(2) The Court may appoint aperson as a representative partv to repre ent the interests of 
a class of persons in a proce edi.ng if-

(a) the class cannot be readily ascertained; 

(b) the class can be ascertained but its members, or some of its members, cannot be 
found; or 

(c) the appointment should be made to minimise costs. 

(3) A person appointed. under su.brule (2) becomes a pru.ty to the proceeding. 

Division 5---General 

24.7-Constitution of proceeding 

(I) The Court may make orders in relation to the constitution of a proceeding instituted 
under this Part on such conditions and with such consequential orders as it Ui.inks fit. 

(2) For exaniple, the Court may order-

(a) that a proceeding cease to be a representative proceedine under this Part and 
make consequential orders to recoru:titute it as an ordiruuy proceeding (including 
joining some or all represented parties as ordinary pm.ties); 

(b) that a representative party cease to represent some or all of the other represented 
pm.ties; 

(c) that a representati. ve party represent an additional represented pru.tv, including a 
pru.ty whose cause of action or right to seek relief or appeal accrued after 
institution of the proceeding; 

(d) that some or all of the other represented parties be joined as applicants, 
respondents, interested parties or appellants instead of represented pm.ties: 

(e) the appointment of a person as a representative party in addition to or instead of 
the existing representative pmty: 

(f) the j oinder of a person a~ an additional applicant, respondent, interested patty or 
appellant; or 

(g) that a process be adopted for persons to opt in or opt out as represented parries. 

24.8---Conduct of p1·oceeding 

The Court may make such orders as it thinks fit in relation to the conduct of a representative 
proceeding instituted under this Part. 
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24.9-Eflect of orders and judgments on represented parties 

( ! ) Unless the Colllt otherwise orders. an order or judgment made in a proceeding or 
appellate proceeding for or against or affecting a represenrative party is binding on 
each represented party. 

(2) The Court may order, on application by a person purportedly represented in a 
representa.ive proceeding that the person is not bound by the order or judgment if the 
person was not in fact represented by the representative party. 

Note-

Rule 202.2 provides that, 1.mles U1e Court 0U1erwi se orders, au order or judgmeol cannot be 
enforced against a represented party who is nol a representative party. 

24.l 0-Co~1s 
Unless the Colllt otherwise orders, any right or liability to receive or pay costs in a 
representative proceeding under this Part vests in the representative partv and not in the 
represented parties. 

24.11- Costs of representative party 

( I) The Court may order that th.e costs of a represenl.ati ve p:nty be paid out of a fund or by 
persons nominated by the Court. 

(2) Without limiting the effect of l:lllbrule (1), if judgment is gr:nlled in :fuvour of a 
representaive party or a proceechng or appellate proceeding has been or is lo be 
resolved with the approval of the Court for the benefit ofa representative party under 
this Part, the representative pmtv may apply for an order for costs under subrule (3). 

(3) lfthe costs reasonably incurred by a :representative party are likely to exceed any costs 
recoverable from another party to U1e proceeding, the Court may order lliat some or all 
of tl1e excess be paid to the representative party out of the moneys to be paid under llie 
judgment or resolution. 

Part 5--Representat ion 

Division 1-Lawycrs 

25.1-Right of rc1nesentation of parties 

General righl 

( I) Sut,ject to the following subrul e , a party may be repre ented in a proceeding or 
appellate proceeding by a I.aw firm legally entitled to practise in South Australia. 

Represenlation by multiple law firms 

(2) Unless the Court othenvise orders, a party may only be represented in a proceeding or 
appellate proceechng by a ingle law fum. 

(3) lf a party i pennitte d by the Court to be represe11ted by 2 or more law finns, unle s 
the Court ol.herwise order 

(a) a document may be served on the party by serving it on my one of the law films; 

(b) the law finns may act jointly or individually on behalf of the party; and 

(c) there is to be no increa~e in the liability to costs of other parties. 

1\t/agistrates Court 
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( 4) A party may only be .repre ented in a minor civil action. by a law ftnn if and to lhe 
extent permitted under section 38(4) of the MagistraJes Cow'/ Act 1991. 

Note-

Section 38(5) of the M agistmtes Court Act 1991 limits the award of costs in a minor civil action 
if a party is represented by a lawyer. 

District Court 

(5) A party may only be represented in a minor civil review by a law finn if and to the 
extent permitted under section 38(4), (7)(a) and (7)(ab) of the Magistrates Courl 
Act 1991 . 

25.2-Law fimt acting for party 

(I) A law fum retained to act for a pai.ty in a proceeding or appellate proceeding must file 
a notice of acting for tlrn paity in the proceeding in the prescribed fonn as soon as 
practicable after acceptance of the retainer. 

Prescribed form-

Form 23 otice of Acting 

(2) A party who is no longer represented by a law firm in a proceeding or appellate 
proceeding must file a notice of acting in tlte prescribed form as soon as practicable 
after temtinal.ion of the law finn' s retainer unless a different law finn has been retained 
to represe111 the party in the proceeding. 

Prescribed form-

Form 23 _ otice of Acting 

(3) A law firm whose retainer to act for a party in a proceeding or appellate proceeding 
has been tenninated may file a notice of cessation of acting if a different law firm has 
not been retained and the party fails to file a notice of acting within 7 days after 
termination of the retainer-

(a) if filed before the proceediJig is either e111ered or listed for trial or hearing
without leave of the Court; or 

(b) in any otlle r case-with leave of the CoUJt. 

Prescribed form-

Form 24 Notice of Cessation of Acting 

(4) A law firm is to be rnga1·ded as representing a paity in a proceeding or appellal:e 
proceeding if and from the time when-

(a) tile law firm files a notice of acting for the party in tile proceeding; or 

(b) tile law firm's name appears as tile party's law firm on the first document filed 
on behalf of the party in the proceeding. 

( 5) A law finn is to be regarded a~ ceasing to represent a party in a proceeding orappellate 
proceeding if and from the time when-

(a) a different law finn files a notice of acting for the party in tile proceeding under 
subrule (1); 

(b) the party files a notice of acting in the proceeding under subrule (2); 

( c) the law furn file a notice of cessation of acting under subrule (3 ); or 

(d) the Court so orders. 



 No. 41—Part 1 p. 1464 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

40 

25.3-Responslble sollcltor acting for party 

(!) When a law finn commences to represent a pai.ty in a proceeding or appellate 
proceeding. it must nominate an individual solicitor who is responsible for 
representaion ofthe pai.tyin the proceeding (the respo11sible solicitor). 

(2) A law finn may file a notice of acting nominating a different individual as the 
responsible solicitor. 

(3) An individual nominated as the responsible solicitor continues to be responsible for 
representaion of the party in the proceeding or appellate proceeding unless and until 
the lawfinn files a notice of acting nominating a different individual as the responsible 
solicitor. 

25.4--Counsel for party 

General right 

( I) Su~ect to the following ubrnles, a pai.ty may appear or be represented in a proceeding 
or appellate proceeding by one or more counsel who is a solicitor or barrister legally 
entitled to practise in South Australia. 

Magistrates Court 

(2) A party may orily appear or be represented by counsel irt a minor civil action if and to 
the extent permitted under section 38(4) of the Magistrates Court Act 1991 . 

ote-

Seclion 38(5) of the Magistrates Court A ct i 99! limits the award of costs in a minor civil action 
if a party is represented by n lawyer. 

District Court 

(3) A party may orily appear or be represented by collllsel in a minor civil review if and to 
the extent permitted llllder section 38(4), (7)(a) and (7Xab) oftl1e Magistrates Cow·/ 
Act 1991 . 

25.5---Party bound by conduct of Ia,avyer 

( I) Su~ect to ubrule (2), a pru:ty in a proceeding or appellate proceeding is bound by the 
conduct of the law finn who is recorded. as representing the pai.ty and by counsel who 
appears for the pai.ty in the proceeding. 

(2) The Court may order that a party is not bound by the conduct of a law finn or counsel 
in a proceeding if-

(a) the law finn or cow1sel acted outside their scope of authority, and 

(b) the Court considers that it is reasonable in all the circumstances that Uie paity 
not be so bound. 

Division 2- Non-lawycrs 

25.<,..--: o right of representation by non-lawyer 

General position 

( 1) SuQject to the following subrules and any applicable statute, a person may not appear 
or be represented in a proceeding or appellate proceeding by a person other than a 
lawyer legally entitled to practice iJ1 South Australia 

(2) To avoid doubt, this rule does not prevent an individual from acting or appearing as a 
elf-repre entedlitigant "11ithout any representation. 
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Exception- company director 

The Court may give leave for a person other than a lawfam lo represent or appear for 
a party in a proceeding or appellate proceeding on such tenrn as the Court thinks fit 
if-

(a) theparty:isacomp:my: 

(b) 

(c) 

(d) 

the repre entative :is a director of the company: 

the director has power to bind the party in the proceeding; and 

the Court considers that it is in the interests of justice to give such leave. 

The Court may ifit thinks fit give leave to a self-represented litigant to be assisted in 
the presentation of their case at a hearing by a person approved by the Court. Unless 
the Court otherwise orders, such leave does not pennit the person assisting to address 
the Court. 

The Crnwn may be represented by a person nominated by the Attorney-General in 
certain stages of criminal injuries compensation proceedings under section l OA of the 
(repealed) Criminal Injuries Compensation Act 1978 and section 26 of the Victims of 
Crime Act 2001. 

Magistrates Court 

( 6) A party may be represented or assisted in a minor civil action by a person other tlian a 
lawyer if and to the extent pennitted under section 38( 4) of the Magistrates Cow1 
Act 1991. 

Division 3-Co-parties 

25. 7- Authority 

(1) This rule applies to a co-applicant, co-respondent, co-third party. co-interested party 
or co-appellant ( co-party) who is self-represented in a proceeding or appellate 
proceeding. 

(2) Sui:!ject to the following submles, co-parties who are self-represented in a proceeding 
mui'i each file separate documents in the proceeding. 

(3) A co-party may sign and cause to be filed an authorisation, in the prescribed fort11, 
allowing the authorised co-party to file and senre documents on their behalf. 

Pnsa-ibcd form-

Form 21 Aulho11sation 

( 4) An authorisation filed under subrnle (3) remains in force unless and until the party who 
provided the authorisation files a deauthorisation in the prescribed fomL 

Pnsa-iJJcd form-

Form 22 D eautl1orisation 

(5) An authorisation or deauthorisation mu~t be served on each other party to tlte 
proceeding as soon as practicable. 

(6) A party who has provided an auth01isation under this mle is bound by the conduct of 
the authorised co-party in filing and serving documents while the authorisation remains 
in force. 

(7) In this rule, an authorised co-party means the co-paity who i authori ed under this 
rule to file and erve docmnents on another co-party's beltalf. 
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Chapter 4-Documents 

Part 1- Document form and content 

Division !-General 

31.1-Deflnitions 

In this Part, unless the contrary intention appears

prescribed content-see~ 

prescribedformJJJs- see rule 31 .2. 

31.2-Prescrlbed formats and layout of filed documents 

( ! ) The Registrar must prescribe-

(a) the physical format of documents in physical or electronic fonn; and 

(b) the electronic file format of documents in electronic fonn; 

required in respect of documents to be filed at court (prescribedfom,atY) . 

(2) The Registrar must prescribe the layout of

(a) application books under rule 213.4: 

(b) appeal books under rule 217.5: and 

(c) appeal books under n.ile 218.4 and rule 218.9; 

required in respect of documents to be filed at court (prescribed co11t.e11f) . 

31.3--Prescribed forms 

(1) The fonns contained in Schedule 7 prescribe the form and content of defined types of 
documems to be filed at court (prescribed forms). 

(2) If a proceeding is-

(a) a minor civil action in the Magistrates Colllt, a document filed in the proceeding 
must show"Minor Civil"; or 

(b) in the Full Court of the Supreme Court, a document filed in the proceeding must 
show "Frill Court", 

in the court heading immediately below the name ofllie court and reference to the civil 
jurisdiction. 

(3) If a proceeding i allocated to a list under Chap:er 23, a document filed in llie 
proceeding ( other tlrnn the initial originating proce s) lllll.St show tl1e rnme of that list 
in the coun heading immediately below the name ofllie court and reference to the civil 
jurisdiction and, if applicable, the mrrne ins erte cl in accordance \villi su brute (2). 

(4) The ChiefJndicial Officer may-

(a) modify or delete a prescribed form contained in Schedule 7; or 

(b) prescribe the form and content of additional defined types of documents to be 
filed at court (prescribed forms). 

C) When these Rules refer to a prescribed fonn, tlrnt fonn (as modified under subrule (4) 
when applicable) must, su~ect to rule 31.5, be used for that purpose or in those 
circumstances. 
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31.4--Publlcatton of' prescribed requirements 

The Registrar must cause the prescribed fonnats. prescribed content and prescribed fonns in 
force from time to time to be published on the CAA website . 

31.5--Compliance with prescribed requirements 

(l) A document lo be filed in a proceeding must be in accordance with the requirements 
contained under rule 31. 2 and in nile 3 1.3. 

(2) A document that does not substantially comply with subrule (1) may be rejected for 
filing by the Registrar or by the Electronic System. 

(3) The Court may give directions about the fonnat or fom1 of document to be filed at 
court in a proceeding, including varying the requirements contained under rule 31.2 
and in rule 313. 

31.6--Document settled by counsel 

There is no need for the name or signature of counsel who drafts or settles a document to be 
filed in a proceeding to appear on the document other than a surmnary of argument or written 
submissions. 

Division 2-Affidavits and statutory declarations 

31.7- Form and content 

(I) An affidavit or, whenpenni.tted by these Rules, a statutory declaration must be in the 
prescribed fonTL 

Pnsa-ib ed for m s----

FomJ 12 A.twl.iui1 

FomJ 13 Statut01y Declaration 

FomJ 14 ExltibitfrO!ll. sheet to Affidavit or Statutory Declaration 

(2) An affidavit or statut01y declaration must contain the address and occupation of the 
deponent but the address-

(a) may be a business address at which the deponent is regularly in attendance; or 

(b) if the deponent reasonably fears that disclosure of their address will endanger 
the deponent or another person or iflhe Court so orders-

(i) if a law finn act for the deponent- may be care of that law fiun; 

(ii) if a law finn acts for the paity filing the affidavit-may be care ofiliat law 
film; or 

(iii) in any other case~ may be shown in.stead on a separate document filed on 
a court access basis as defined in rule 32.2. 

(3) An affidavit or statutory declaration must be witnessed and attested by a person 
authorised under rule 31 .9 to take it. 

(4) Each page ofan affidavit or statutory declaration must be dated and signed at the foot 
by tlte deponent and attesting witness. 

(5) The signing clause ofan affidavit or statutory declaration must-

(a) subject to submles (6) and (7), be signed by the deponent or, if there are multiple 
deponents, each deponent; 
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(b) show the name, qualification and address of and be &i.gned by the attesting 
witness; and 

(c) follow inunediately on fro111 the text of the affidavit (not on a separate page). 

( 6) Ifthe deponent is illiterate or blind-

(a) the affidavit or statutory declaration must be read to the deponent in the presence 
of the attesting witness; 

(b) the deponent mu~t indicate that the deponent approves the content of the 
affidavit or statutory declaration; and 

(c) the attesting ·witness must state U1e above matters in the attestation clause. 

(7) If the affidavit or statutory declaration is in English. and. the deponent. does not 
sufficiently Lmderstand Englis 

(a) an accredited. inte1preter must interpret its content to the deponent in the 
presence of the attesting witness; 

(b) the deponent must indicate thit the deponent approves its content in the presence 
of the attesting witne s (vi.a the inte1prel.er if nece sary); 

( c) the inte1.pretei- must interpl"et the oath oi- affinnation to the deponent; 

(d) the deponent must swear or affinn that the content of the affidavit or statutory 
declarationis true (via the inte1preterifnece ary); and 

(e) the attesting witness must state the above matters in the attestation clause. 

Note-

Section 14(2) of the Evidence Act 1929 provides f,.- U1e making of an affidavit..- other written 
deposition in a language other than Engli sh. 

(8) Unless there is a specific reason to do so, an affida"1.t or statutory declaration is not to 
exhibit a copy of a document already on the court file but only to de cribe it (by 
reference to its name, date imd filed document number) so Urnt it can be identified . 

(9) If an affidavit or statutory declaration refers to an exhibit or exhibit~ 

(a) each exhibit nrust be identified by a combination of the deponent's initials and a 
number; 

(b) subject to paragraph (c), the number component must start at 1 for the first 
exhibit and continue consecutively for subsequent exhibits; 

( c) the numbering of exhibits to a further affidavit by the same deponent filed in the 
proceeding nmst be consecutive to the numbering of the previous affidavit's 
exhibits; 

( d) ifthere are 5 or more exhibits, the affidavit must include an index to the exhibits 
(showing number, short description and page number) immediately after the 
body of the affidavit and before the exhibit front sheet to the exhibits referred to 
in paragraph ( e ); and 

(e) the exhibit or exhibits must have a single exhibit front sheet in the prescribed 
form signed and dated by the attesting witness. 

Pns<:ribed form-

Form 14 Exhibilfronl sheet to Affidavit or Slatutorv Declaration 
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(10) If an affidavit or statutory declaration refers to a equence of documents (such as a 
sequence ofcorresponden::e), the sequence should be made a single exhibit. 

( 11) An affidavit or statutory declaration mu.st contain a single pagination equence 
commencing with the first page of the affidavit or statutory declaration and ending 
with the last page of the last exhibit. 

(I 2) If an affidavit or statutory declaration is pennitted to contain hearsay, it must in respect 
of each statement based on hearsay-

(a) state that the deponent believe the statement; 

(b) identify the source of the statement (for example, the person who made the 
statement to the deponent or the docmnent from which the deponent obtained 
the statement); and 

(c) make it clear that the hearsay is first hand hearsay. 

( 13) The attesting witness must make a single ce1iification in respect of all exhibits 
produced by the deponent rather than individual certifications. 

31.8-Composition 

( I) This rnle applies in. respect of an affidavit or statutoiy declaration filed by a paity if

(a) unless the Court otherwise orders, it contains 5 or more exhibits or the exhibits 
comprise 50 or more pages; 

(b) the filing party so elects; or 

(c) the Court so orders. 

(2) An affidavit or tatutory declaration to 'Mlich this rule applie and any exhibits-

(a) if filed as a physical vernion- must be filed without the pages being stapled, 
bound or otherwi e physically Joined; 

(b) if filed as a phyr,ical ve1.tlon- IT111st have ea.ch exhibit clearly marked with its 
exhibit desi.gnation and tagged so that its conunencemenl cai1 be seen without 
opening the bundle; a11d 

(c) if filed as a11 electronic scanned version- must be upload.ed as separate files such 
that each file-

(i) i less than 20 megabytes; a11d 

(ii) if printed out on double sided paper, would be no more than 3 centimetres 
thick, 

whichever is less. 

31.9-Attesting wi1ness 

( l) The following persons are autholised to talce an affidavit or statutory declaration 
(aulhorised witnesses): 

(a) the Registrar ofth.e Court; 

(b) 

(c) 

(d) 

a justice of the peace; 

a notary public; 

a Commissioner for taking affidavits; and 

(e) a11y other pernon authorised by law to talce affidavits or tatutmy declarations 
respectively. 
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(2) An affidavit or tatutoiy declaration may not be made before the party or an employee 
or agent of the party filing it unless-

( a) the attesting witness is a lawyer acting for the party, or 

(b) the party is the Crov.n. 

Part 2-Filing of documents 
32.1-Filing of documents 

(I) Subject to subrule (3) and n.ile 32.3. a document lodged for filing in electronic form-

(a) if it i the first docwne11t to be filed for a proceediJ1g- is conditionally accepted 
for filing if a case number is allocated lo the proceeding. a filed docwnent 
number is allocated to the document and the Court' s seal is applied to the 
document by the Electronic System; 

(b) in any other case- is conditionally accepted for :filing if a filed document 
number is allocated, or the Court's seal is applied, to the document (as 
applicable) by the Electronic System; 

(c) if accepted for filing when the registry is open- is conditionally treated as filed 
on the day and at the time at ·which it is accepted for Ji.ling; or 

(d) if accepted for filing when the registry is not open-is conditionally treated as 
filed on tl1e next day at the next time at which the registry i open. 

(2) SuJ:tiect to subrule (3), a dccument lodged for filing in physical form-

(a) ifit is the first document to be filed for a proceeding-is filed if and when a case 
number is allocated to the proceeding, a filed document number is allocated to 
the docmnent and the Court's seal is applied to the docmnent by the Registry; or 

(b) in any other case- is filed if and when a filed docmnent number is allocated. or 
the Court"s seal is applied, to the docmnent (as applicable) by the Registry. 

(3) The Court may order that a dccument be treated as having been filed on an earlier date 
or at an earlier time if the docmnent ought to have been accepted for filing by the Court 
earlier. 

(4) If a document the original of which is in electronic form resident on the Electronic 
System is required to be served, it is sufficient that the version of the docmnent 
dov.nloaded from the Electronic System is served. 

(5) If a document the original of which is filed in physical form in the Registry is required 
to be served, the person lodging the document for fil:i.ng-

(a) may senre a downloaded version of the document after it has been uploaded to 
the Electronic System by the Registry as ifsubrule (4) applied; and 

(b) in any other case-must produce to the Registry additional copies to be sealed 
for the purpose of service. 

(6) A party, upon payment of the prescribed fee, may request the Registrar to provide a 
certified copy of a filed document. 

32.2-Fillng of documents on restricted access basis 

( l) In tlus rule-

court access basis means that, unless the Court otherwise orders, access to view, 
dov.nload or copy a docmnent is limited to judicial and non-judicial officers; 
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l!Xcluded access basis means that, u11less the Court otherwise order , acce to view, 
download or copy a document is excluded for the judicial officer assigned or expected 
lo hear alld delermin.e the proceedmg; 

judiciary access basis means that, urtless the Court othen.ise order , acce to view, 
doWliload or copy a document is limited to judicial officers; 

lawyer accl!SS /Jasif means th.at, urue s the Court otherwise orders, access to view, 
do,•mload oi: copy a document is limited to court officers together with coun el or 
solicitorn for the pruties who have un.de1taken not, without leave of the CoUit, to 
disclose the content of the document to any person other than one entitled to access; 

party access basis means that, wiless the Court otherwise orders, access to view, 
download or copy a docwnent is li.rnited to court officer together with th.e pattie , 
counsel or solicitors for the parties who have UJ1dertaken not, ,vithoui leave of the 
Court, to disclose the coment of U1e documem to any person other llian one entiUed to 
acce . 

(2) The Comt may order that a document to be filed be filed, or if already filed be treoced 
as filed, on a cmnt access basis. ill1 excluded access basis, a ·judiciary access basis, a 
lawyer access basis, or a party access basis. 

(3) A formal offer (other than one expressed to be open) filed w1der rnle 132.4 or a Pl&: 
action document filed under rule 61.7. 61.9 or 61.10 is to be treated as filed on ill1 

excluded acce;s basis. 

( 4) A party may, at the same time as filing a document, apply by interlocutory application 
for an order that the document be treated as filed on a restricted access basis, specifying 
the access basis sought. 

(5) If a party files a document under stibmle (4) ru1.d makes an oral request to the Registrar 
for imerim treatmeni llllder this slibmle at U1e same time, it will be treat.ed on an interim 
basis as fil ed on U1e specified restricted access basis until llie Court hears and 
detennines the application under subrnle (4). 

32.3--Rejection of document for filing 

(1) The Registrar may reject a docwnent lodged for filing if-

(a) it does not substantially comply with the requirements contained underrnle 31.2 
or in rule 31.3: 

(b) it ollienl'i e does not substantially comply with these Rules; 

(c) it is frivolous. vexatious, scandalous or an abuse of the process of the Court; 

(d) the person lodging it has been declared a vexatious litigilllt under section 39 of 
the Supreme Cow1 Act 1935, if filed it would institute a proceeding within the 
meaning of that section and leave has not been obtained ro do o· 

(e) the Court direct the Registrar not to accept it; or 

(f) the Corut directed th.e Registrar not to accept any docwllfnt from the pe on 
lodgjng it without Ule prior I eave of the Court ru1d such leave has not been 
obtained. 

(2) The Registrar may reject a documem under subrnle (I) th.at was lodged for filing via 
the Electronic System fil!d conditionally accepted for filing under rule 32 . .l if-

(a) the Registrar does so within 7 days ofthe conditional acceptance; 

(b) the Registrar infonns the person of the ground for rejection; and 
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(c) ifthe rejection is made under paragraph (a) or (b) of ubrnle (1)- the Registrar 
gives to the person "'i]1.0 lodged the document an opportllllity to lodge a 
substituted document within 7 days rectifying the matter t11ai caused the original 
document to be reJected. 

(3) Ifth.e Registrar accepts a substituted document underparagraph (3)(c), tmles the Court 
otherwise orders, it will be treated as having been filed on the date on which tl1e 
rejected document ,vas conditionally accepted for filing. 

otcs---

The Court might otherwise order, for example, if an appli cant adds to a substituted statement of 
claim a cau. e of achoo not pleaded in the rejected statement of daim and, ince lhe rejected 
document wa s conditionall-y accepted hos become statute barred 

The Co\111 might otherwise order, for ex-ample, if the lodging part-y did not attempt in good faith 
to compl-y with the relevant n~e. 

A docwneot which is not rejected for fil ing but whi ch falls within a paragraph of subrule (I) 
will be amenable lo an application lo strike ii out 11Dder rule 34 .I. rule 70.3 or rule 85.1. 

(4) If the Registrar rejects a docume.nt under subrule (2) and does not accept a sub tiruted 
document under subrule (3). it will be treated as not having been filed and will be 
deleted from the rec01ds of the Court. 

32.4-Directions by Court 

The Court may, of its own motion, on referral by the Registrar or on application by a 
person-

(a) direct the Registrar not to accept a document; or 

(b) direct the Regj§lrar not to accept any document from the person lodging it without the 
prior leave of the Court. 

Part 3-Amendment of filed documents 
33.1- Entitlemcnt to amend filed documents 

(I) The defined types of filed documents in column 2 of the following table may be 
amended by the filing party in accordance ·with rule 33.2 in the corresponding defined 
respects in column 3 of tlie table and on the corresponding defined conditions in 
col runn 4 of the table--

Entitlement to amend 1iled documents 

Item Type offil ecl document Respects Conmtions 

1 Originating m:oce s s 01 Any In accordance with 
pleadings rule 69.1 or69.2.(!2y 

consent. as of right 
within time lirnit 01 bv 
leave) or rule 84 .1 (QY. 
consent or by leave) 

2 Li t of documents Add additional None 
documents 

3 L · t of documents Othen.ise By consent orby leave 
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4 Notice to admit Within 7 days of None 
service 

5 Notice to admit Otherwise By consent or by leave 

6 Response to notice to Any By consent or by leave 
admit 

7 Interrogatories Within 14 days of None 
service 

8 Interrogatories Otherwise By consent or by leave 

9 Appellate document Any In accordance with 
rule 215.2 (bv consent, 
as of right within time 
limit or by leave) 

IO Any other document Any By leave 

(2) SuL"!ject to subrule (3), an a-Jndavit or statutory declaration may not be amended but. if 
found to be erron.eorn, may be the subject of a fnrther affidavit or statutory declaration 
by the deponent con-ecting the error. 

(3) The Court may permit a deponent w1der oalll or affinnation to amend a document 
referred lo in subrule (2) by deleting, adding or altering, and initialling, a word or 
words to correct an unintended statement coriained in it. 

(4) The Court may grant leave to amend. any document on such conditions as it thinkl fit. 

( 5) In llle table in subrule (I)-

by consent has the same meaning as given in rule 2.1: 

by lem•e means with the prior leave of the Court which may be granted subject to 
conditions and which, unless expressed. otherwise, expires 14 days after the grant of 
leave. 

33.2-Manner of amendment 

( I) Unless the Court otherwise ord.eIB, if a filed docwnent may be anrended in accordance 
i,vith n:ile 33.1, it mu~t be amended by filing a revised version of the filed document in 
the relevant prescribed f01m-

(a) showing a revision numberin accordance with Uie releVllni prescribed fonn uch 
that the first time ilie document is amended the amended document is sho,111 as 
"Revision l", the second time it is amended ilie amended document is sho;m as 
"Revision 2" and so on; 

(b) sho~ving the mni sion of existing text from the previous version in a manner 
(such as st:Iiking Ulrough) Ulat does not affect the legibility of the text omitted; 

(c) showing U1e addition of text to the previous version in a manner (such as by 
underlining) Ulat shows what has been added; and 

(d) preserving Urn existing nwnbering (such as numbering an additional paragraph 
inserted between existing paragraphs 10 and. 11 as paragraph I OA). 
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(2) The Coun may give directions about the mode of amendment of a filed document. 

( ) Unle the Court oth.envise orders, a patty who file an atnended document must se.1ve 
it on each other party as soon as practicable. 

33.~o~ts ot" amendment 

Unle s the Court otherwise order , a party who amends a docmnent tmder rule 33 .1 
(including under rule 69.1, 69 .2. 84 .I or 215 .2) :rrrusi. pay the costs thrown away by another 
party as a result of the amendment on the standard costs basis fixed and payable after the 
proceeding or appellate proceeding is determined by judgment. 

Part ~Strike out of filed documents 

34.1--Strikc out of filed documents 

( I) The Court may order that a filed document or part ofa filed document be struck out 
if-

(a) it does not comply with these Rules; or 

(b) it is frivolous, vexatious or an abuse of the process of the Court. 

(2) If the Court strikes out all or part of a document under subrule ( 1 ), it may if it thinks 
fit gratlt leave to file within a specified time an amended or substituted document 
rectifying the matter that caused the original document to be struck out. 

Part 5--Issue of court documents 
35.1-Issue of court documents 

( I) A docwnent is issued by the Court when-

(a) a filed document number is allocated to the docwnent; 

(b) the Court's seal is applied to the document; or 

(c) the signature ofa court officer is applied to the docwnent, 

by the Electronic Sy, tern or the Registry. 

(2) If an issued document the original of which is in electronic form on the Electronic 
System is required to be served, it is S'ufficient that a version of the document 
downloaded from the Electronic System is served. 

(3) If an issued document the original of which is filed in physical form at the Registry is 
required to be served, the pern.:m lodging the document for filing-

( a) may serve a do\1/Illoaded version of the document after it has been uploaded to 
the Electronic System by the Registry as if snbmle (2) applied; or 

(b) in any other case- must produce to the Registry additional copies to be sealed 
for the purpose of service. 

(4) A party, upon payment of the pre cribed fee, may request the ReeiS't.nl.f to provide a 
certified copy of a document issued by the Court. 
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Chapter 5---Service 

Part 1-Service obligations 
41.1-Service of filed documents on other parties 

A party or other person who files a document must as soon as practicable serve it on all other 
parties to the proceeding or appellate proceeding un.le s-

( a) U-1e doc urnem is an application to amend a Qfilm, Originating, ApplicatiOJt Notice of 
Appeal, N ctice of Review or Notice of Case Stated that has not yet been seived; 

(b) the document is an application to extend. Uie time limit for seIVice of the Claim 
documems: 

(c) the document is an application under Chapter 17 Part 3 Division 2, 3, 4 or 8 or Part 4 
Division 1 or 2 (except rule 204.3) or Part 5 Division 3; 

( d) the document is a subpoena, or request for a subpoena, in. which case Uie party must 
comply instead with rule 156 .6 when applicable; 

( e) these Rules provide that the document need not be served on any party or the party in 
question; or 

( f) the C ou.rt otherwise orders. 

41.2-Provision of document referred to in filed document" 

A party who files a document in a proceeding that refers to another document that is in the 
party' s possession, custody or power must, on the request of another party, provide to the 
requesting party a copy of the referenced doc mnent . 

41.3--lneffective service 

If a party becomes aware that service of a document on a person at an address or in a 
particular 1nanner will or may not be effective, U1e paity-

(a) must inform the Court as soon as practicable of that fact; 

(b) 

(c) 

must iJtform the Court a~ soon as practicable of any step taken in the proceeding reliant 
on service at that address or in that manner having been effective; and 

must not, without leave of the Court, attempt to effect service of any document at that 
address or in that manner. 

41.4-senice by sheriff 

( l ) The heriif must, if requested to do so by a party to a proceeding or the party' la>\'yer, 
seive i-n the State any document in tne proceeding in respect of which personal service 
is required on an individual. 

(2) A reque t for ervice by tne shel'.iff must be in writing and must, when nece ary, 
cantain instructions for service. 

Note-

Selecting ~sheriff service requiredn on an ociginating process comprises a request in writing for 
the purpose of this rule aud will be regarded as requesting personal service. 
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(I) A document i se1Ved by persona/t,e,vice on a person ifit is served in accordance with 
the following table-

Types of ervice 

Item Type of person Method of service 

1 Individual Either: 

(a) the docmnent is given to and 
accepted by the person; or 

(b) each of the following apply: 

(i) the docnrnent is offered to the 
person; 

(ii) the pe:rson is un?.illing to 
accept the document; 

(iii) the pe:rson is infom1ed of the 
nature of the document; and 

(iv) the document i put down in 
the presence of the person. 

2 Person under a legal Either: 

incapacity ( a) the document i erved personally 
on the person' litigation guardian 
in the proceeding; or 

(b) the docmnent is se1Ved personally 
on the person and on their parent 
or guardian. 

3 Company served in South Document is served in accordance with 
Austrnlia or ew Zealand section 109X of the Cmporotions Ac/ 

2001 (Cth). 

4 Company served Document is served in accordance ,vith 
elsewhere in Australia section 9 of the Sewice and Execution of 

P,-ocess Act 1992 (Qh). 

5 Registered body served in Document is served in accordance with 
South Australia or New section 60 I CX of the Corporations Act 
Zealand 2001 (Cth). 

6 Registered body e1ved Document is served in accordance with 
elsewhere in Australia ecti.on 9 of the Service and Execution of 

Process Act 1992 (Qh). 
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Types of service (cont.) 

[tem Type of person Method of service 

7 Other body corporate Document is left at or sent by prepaid post 
served in South Australia to: 
or ewZealand (a) the head office; 

(b) a registered office; or 

( c) the principal place of business, 

of the body corporate. 

8 Other body corporate Document is served in accordance with 
"erved el ewhere in section 10(2) or (3) of the Se,vice and 
Australia Execution of Process Act 1992 (Cth). 

9 The State of South Document is served in accordance with 
Australia section 13(3) of the Crown ProceedinlgS 

Act 1992. 

10 The Commonwealth of Document is served in accordance ·with 
Australia or a State section 63 of the Judiciary Act 1901. 

11 CoU11cil Document is served in accordance with 
section 280 of the Local Government 
Act 1999. 

12 Partnei:ship Document is: 

( a) senred personally on an individual 
or corporation .mo is, at the time of 
service, a partner in the partnership; 

(b) left at the principal place of 
bu...<;i:iness of the partnership with an 
individual \WO is apparently an 
adult and engaged in service of the 
p artnei:ship; or 

( c) served personally on every pernon 
who was a partner in the 
p artnei:ship at the relevant time ru 
de.fined in rule 23 .1. 

(2) If a docmnent is served by pre-paid poot under subrule (1), there is a rebuttable 
presumption that it was received at the address to which it was posted when it would 
have arrived in the ordinary course of post. 

42.2-Email service 

( I) A docwnent is served by email sen,ice on a pernon (Ille recipimf) if-

(a) it is sent as rn1 attachment in a PDF or Word format to rn1 email address; 

(b) either-
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(i) the recipient has consented to the docwnent or a c1as of documents 
encompassing the document being served on the recipieni by email sent to 
that email address; 

(ii) the recipient communicated using that email addre with the party on 
who e behalf the document is to be seived in relation to the ubject matter 
of the proceeding or the dispute the subject of the proceeding; 

(iii) the recipient publi hes on its website or otherwise give notice that any 
documents or a specified class of documents in any proceedings or a 
specified cla~s of proceedings can be served at a specified. email addre&<J, 
the documents or proceedings fall within the specified class if applicable 
and the notice is extant at the time of seIVice; or 

(iv) the email address is pait of the recipient's address for senrice in the 
proceeding or appellate proceeding tmder rule 44. l; 

( c) the party on whose behalft11e document is to be seived has not received and does 
not receive infonnation suggesting that the email addre i not being used by 
the recipient; and 

(d) the ender' onecipient' email ervice does not notify the ender that the email 
",as not delivered or t:he recipient :may not be responding to emails. 

(2) A document is erved by email service on a person (th£ recipiettt) if it .is sent as an 
attachment in a PDF or Word format to the person at an email address and the person 
replie to or acknowledge receipt of the email. 

(3) To avoid doubt, a response generated automatically by the recipient' email service is 
not a reply or acknowledgement for the purposes of ubrule (2). 

( 4) Unle tlle Court otherwise orders, a document seived bv emajl seryice under this rule 
is to be regarded as having been served-

(a) under subrule ( I )-when the sender's email service records the email as having 
been sent; or 

(b) under subrule (2)-when the recipient replies to or acknowledges receipt oftlle 
document. 

42.3-Po~t service 

( I) A document is served by post service on a person (tlie recipie11t) if-

(a) it is ent by expres post via Awralia Po in an envelope to a physical addre 

(b) one oftlle following applies-

(i) the recipient has consented to the document or a c1ass of documents 
encompassing the document being served on the recipient by post sent to 
that address; 

(ii) the recipient corrnnunicated by post, using that address, with the party on 
whose behalfthe document is to be seived in relation to the subject matter 
oflhe proceeding or the dispute the subject of the proceeding; 

(iii) the recipient is an individual and resides at that address; 

(iv) the recipient is not an individual and has an office at that address usually 
attended on weekdays; or 
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(v) the addres, is patt of the recipient's addre for setvice in the proceeding 
or appellate proceecfuig under rule 44. l; 

( c) the party on whose behalf the docwne:nt is to be served has not received and does 
not receive information suggesting that the addres is not being used by the 
recipient; and 

(d) the ender obtain from AustraliaPost-

(i) proofofposting by way ofan Article Lodgement Receipt showing when 
the envelope was received over the counter at a post office; and 

(ii) proof of delivery via Au~alia Post's online tracking facility showing 
when the envelope was delivered to that address. 

(2) A document is senred by post service on a person ( 01e recipient) if it is sent by express 
post via Australia Post to the person and the personreplies to a covering letter attaching 
the document or acknowledges receipt of the document. 

(3) Unless the Court otherwise orders, a docwnent served by post service is to be regarded 
as having been served-

(a) under subrule ( 1)----when Australia Post's online tracking facility records the 
envelope containing the document as having been delivered to the address; or 

(b) Wlder subrule (2)-when lhe recipient replies to or acknowledges receipt of the 
document. 

42.4-Solicitor service 

A document is erved by soliciwr service 011 a per 011 if-

(a) it is served on a solicitor having instructions to accept service of the document, or a 
class of documents that includes the document, on behalf of that person by personal 
service on the solicitor in accordance with rule 42.1 or in accordance with a method of 
service agreed by the olicitor, or 

(b) a solicitor issues a written acknowledgement that the solicitor has accepted service of 
the document on behalf of tliat person. 

42.5-Agent service 

A document is se:rved by agtml. service on a person ifil is served on an agent having authority 
to receive ervice of the document, or a class of documents that include the document, on 
behalf of that person by personal service on the agent in accordance with rule 42.1 or in 
accordance with a method of service agreed by tlte agent. 

42.6-Agreed service 

A document i erved by agreed service an a person if it is served in accordan.ce ,v;th an 
agreement by that person to receive se1vice of the document, or a cla;s of documents that 
include the document, in a pecified manner. 

42.7-Substttuted sen1ce 
(! ) Ifit is not practicable to serve a document in accordance with an applicable rule, the 

Court may, on application without notice, make an order substituting another method 
of service (s1tbstituted service). 

(2) It is not necessary for the applicant to establish that the proposed method of service 
,vill bring the document to the notice of the peISon to be served. 
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(3) A document served in accordance with a method of service authorised by the Court 
nnder subrule ( I) is to be regarded as having been served by original service . 

( 4) If the Cowt orders service on a party's insurer UTider this rule, the order may be set 
a"ide on.the application of the insurer if the insurer e tabli.she that-

(a) it is not liable to indemnify the party again.st the subj ectmatterofthe proceeding; 
or 

(b) it has no right to conduct the defence of the proceeding on behalf of the party. 

42.8--Deemed service 

( I) A docwnent is to be regarded as having been served ( d~l!l,U!d service) on a person if

(a) the person acquires actual knowledge ofth.e document and its contents; or 

(b) the person files a document in the proceeding responding to the document . 

(2) A document regarded as having been served on. a person nnder subrule (1) is to be 
regarded as having been. served when. the event referred to in subrnle ( 1) occurs or such 
earlier time as is detennined by the Court. 

42.9-0riginal service 

( I) A docUJ11ent is se1ved by origi11al service ifit is seived-

(a) on a company or registered bodv to be setved inter tate--in accordance with 
rule 4 2.1; or 

(b) in any other c if it is served :in accordance with rule 42 . L rule 42.2. rule 
42.3 or, ifapplicable, rule 42.4 , rule 42.5, ntle 42.6 or rule 42.7. 

(2) A document regarded as having been served on a person. under rule 42.8 is to be 
regarded a having been served by original se1vice. 

4 2.10--Time of ser"ice 

Unless the Comt otlJCrwise orders, a document that is served after 5.00 pm on a particular 
day is not to be treated a~ seived, for the purpose of time running against the person served, 
until the next busjness dav. 

Part 3- Service requirements 
43.1-0riginating 11rocess 

Service of an originating process mu.st be effected i.n accordance with rule 63 .4, nile 65.6 or 
rule 82.4 as applicable. 

43.2-Subpoenas 

Service of a subpoena rrmst be effected in accordance with ntle 156 6. 

43.3---Enforcement 11rocess 

Service ofan enforcement process mu& be effected in accordance with Chapter 17. 

43.4-0ther docwnents 

Unless the Court otherwise orders, a document that is to be served on a person i.n a proceeding 
must be served-

( a) if the person has an address for service in the proceeding- by service at that address; 
or 
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(b) in any other case- by arie.inal seivice. 

Part 4-Address for service 

Division I-Obligation to provide address for service 

44.1-Address for service 

( I) A party ~no-
(a) has not provided an address for service: and 

(b) wishes to file a document in a proceecb.ng or appellate proceeding, 

must provide to tl1e Comt an addre s for service in accordance with subrule (2) in the 
manner specified in subrule (3) or (4). 

(2) An addre.~ f or sen,ice must i.nclude-

(a) the p-arty tjtl e and full name of Ille party; 

(b) whetller the party is represented by a law finn and, if so, Ille name oftlle law 
finn and of the individual responsible solicitor; 

( c) a physical address at which documents in or in relation to the proceeding can be 
served which must-

(i) if the party does not provide an email address-be in South Australia; or 

(ii) if the party provides an email address-be in Australia; 

(d) an emai.l address at which documents in or in relation lo the proceeding can be 
served, unless the party does not have available and crnmol reasmrnbly obtain an 
el113i.l address; and 

(e) a telephone number at which the party or, if represented, the party's law finn 
can be contacted. 

N ote-

If a document is f~ed by a law fim1, the law firm will need to be identified by an L code and the 
respoosjble s9ljcjtor will need to be identified by a P c<Xle. A law firm or individual solicitor 
who doe not. have an L code or P code can obtain one on reque to Uie Law Societv. 

(3) If the prnty is initiating a proceeding or appellate proceeding, Ille party must provide 
an address for service-

(a) if Ille initiating document is lodged using the Electronic System- by entering 
the addre§§ for sezyjce details in the course of initiating Ille proceeding or 
appellate proceecb.ng and causing Ille address for service to be displayed on the 
initiating document; 

(b) if Ille initiating document is lodged without using Ille Electronic System- by 
causing Ille address for service details to be displayed on Ille initiating document. 

ole-

TI1e initiating document is ordinarily a Claim or Originating Application for a proceeding and a 
Notice of Appeal, Notice of Review or Notice of Case Stated for an oppeUate proceeding. 

( 4) If the party ,vi he to file adocwnent inan existing proceeding or appellate proceeding, 
the prnty must provide an address for service-
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(a) iflhe document is lodged using IJ1e Electronic System-by entering IJ1e add.res 
for ervice details, obtaining approved. access lo the case and causing a notice of 
acting in the prescribed form to be generated; or 

(b) if the donunent i lodged without using the Electronic System- by providing 
on the fir t document filed the address for se:rvice details or by filing a notice of 
acting in the prescribed form. 

Prcsrribed form-

Form 23 otice of Acting 

(5) A party' a.ddre s for seivice remains the last ad&:ess for service provided to the Court 
unle and until a notice of acting or notice of cessation of acting is filed in accordance 
wiU1 rule 2S .2 or a notice of change of address for service is filed in accordance with 
rule 44 .2 bowing a different address for service. 

(6) Ifit comes to t:he attention of a party that a document sent to another party's address 
for service was not received by the recipient party, the ending party must bring that 
fuel to the attention oflhe recipient party and, if unable to doso, must inform the Court. 

(7) The Court may strike out all. or part of a patty's ad&·ess for service ifit appears that 
documents sent to Urnt address are not being received 'by that party. 

44.2-Change of address for service 

(1) If there is a change in the address, email ad.dress (if applicable) or telephone number 
shown in a party's address for service, a notice of change of address for service must 
be filed and eived on all parties within 7 days. 

Pr<:srrlbed form-

Form 25 otice ofctmnge of Address for Service 

(2) If there is a change of the individual responsible solicitor within a law finn acting for 
a party, a notice of acting showing the new responsjble soljcjtor must be filed and 
setved on all parties within 7 days. 

Prcsa-lbtd form-

Form 23 oti cc of Acting 

Note-

See also rule 25.2 io relation to a change in the representation status of a party or change of law 
firm acting fo.- a party. 

Division 2---Service at address for service 

44.3-------Service at address for service 

1tless the document is enforcement process in respect of¼hich personal service is required 
or a subpoena, a document i seived on a party with an addre s for service in a proceeding if 
it i 

( a) setved at the party' phy · cal address for se,vice by personal service in accordance 
with rule 42.l : 

(b) d.elive:red to the party's physical address for service arid left with a person who is 
apparently an adult and who apparently resides or works or is present at that address; 

(c) sent as an attachment in a PDF or Word format to ilie party's email address for seryjce 
in accordance with rule 42.2; 
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(d) sent by expre " post in an. envelope addre sed to that party at the party' physical 
address for service in accordance with rule 42.3; or 

( e) delivered in any other ,;vay tlrat the Court orders. 

N oCe-

Service of a subpoena is adcicessed by rule 156 .6 and service of enforcement process is adchssed 
in Chap I er 17. 

44.4--lssue by Court of documents to address for service 

(I) The Court may give notice to a party with an address for setvice in a proceeding by 
sending a notice in any manner referred to in rule 44.3. 

(2) Rule 42.2 and rule 42.3 as to when a document served by email or post is to be regarded 
as having been senred apply, with any necessary changes, to a notice from the Court 
ent by email or pof.t. 

Part 5---Proof of service 
45.1- Method of proof of senice 

( I) So bject lo the following subrnle , when it i sought to prove ervice of a docmneni, 
service must be proved by an affidavit in compliance wi th rule 45 2 and rule 45.3, rule 
45.4 rule 45.5, rule 45.6 or rule 45. 7, as applicable. 

(2) Service may also be proved by oral evidence and must be so proved if the Court so 
orders. 

(3) Service of a document outside Australia may also be prove 

(a) if the Hague Convention applies- by a certificate of service under rules 21 and 
23 of Schedule l; or 

(b) in any other case- by an official certificate stating how and when setvice was 
effected given by-

(i) a foreign court; or 

(ii) an embassy, high commission, consular or government authority of the 
country in which service was effected. 

(4) Subrule (1) does not apply to service governed by rule 31 of Schedule 1. 

(5) The Court may dispense with compliance with I.his rule if satisfied that the requisite 
service ,vas effected. 

45.2-Requirements for affidavit of proof of service 

An affidavit of proof of service mru t-

( a) be in the prescribed fonn; 

Prescribed form-

Form 42 Aftjdavjt ofProofo(servjce 

Form 43 A.ffidavil of Proof of Personal Seivice on an Illdividuat bv Sheriff's Officer 

(b) unless the Court otherwise orders or these Rules otherwise provide, be made by a 
person of their own knowledge; 
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( c) eitJ1er exhibit a copy of the document served (including any notice required to be 
served for service out of the state) or, ifit has been filed at court, refer to tha document 
by its name, date and filed document number; and. 

( d) deJX> e to sufficient fucts to prove ervice in accordance with the relevant part of Part 
2 or rule 44.3. 

45.3--Personal service 

(1) If service is effected by personal service. an affidavit of proof of service must be by 
the person who delivered the document to the person, office or place of business in 
question and, if applicable. be supplemented by an affidavit by the person who 
instructed the delivery of the document. 

(2) If the document is served on an individual, the affidavit of proof of service must

(a) be by the person Who served the document; 

(b) stale how the person on whom the document was served was identified; and 

( c) set out tJ1e conve:11,at.i on ,vifu fue person on whom the document was served 
abolll the docwnent and tJre identity oftJiat person. 

(3) Jf the document is served on an individual as guardian, director, liquidator, 
administrator, mernber or partner ofUte person to be served or on fue Attorney-General 
or an individual appointed by the Attorney-General lo receive service on behalf of the 
person to be served, the affidavit of proof of service rnuEt-

(a) comply with subrule (2); and 

(b) be supplemented by an affidavit by the person who instructed ervice of the 
docwnent-

(i) exhibiting documentary evidence proving the requisite relationship 
between ilie individual and the person to be served; or 

(ii) if this cannot practicably be obtained, stating. if necessary on information 
and belief, how it is known that the incli.vidual bears the requisite 
relatioru;hip to the person to be served. 

(4) If service is effected at an office or place of business of the entity to be senred, the 
affidavit of proof of service must-

(a) be by the person who served the document and if the document was left with an 
indiviclual-

(i) state how iliat individual was identified; and 

(ii) set out fue conversation wiJh fuat individual abol:i ilie document, th.e 
person to be served, ilie identil y of ilie office or place of business and the 
identity ofilie individual; and 

(b) be supplemented by an affidavit by the person who imtmcted service of the 
document-

(i) exhibiting documentary evidence proving that the address at which the 
document was served is the requisite office or place of busines of the 
entity to be served; or 

(ii) if this cannot practicably be obtained, Etating,, if necessary on inf0tl11at.ion 
and belief, how it is lmown tJiat the address at \Vhich ilie document was 
served is the requisite office or place ofbusiness oflhe entity lo be served. 
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( 5) If ervice is effected on a solicitor acting for the State of South Australia pursuant to 
section 13(3) of the Crown Proceedings Ac/ 1992, the affidavit of proof of seIVice 
must-

(a) be by the peISOll >\>:ho served the document on the olicitor-

(i) state how the solicitor was identified; and 

(ii) set out the conversation with the solicitor about the document, the person 
to be served and the identity of the solicitor; and 

(b) be supplemented by an affidavit by the person who in.'iructed service of the 
document-

(i) exhibiting documentary evidence proving that the solicitor is relevantly 
acting for the State of South Australia; or 

(ii) if this cannot practicably be obtained, stating, ifnece sary on information 
and belief, how it is known that the solicitor is relevantly acting for the 
State of South Amiralia. 

(6) If service is effected by prepaid post on a company, registered body or other body 
corporate pursuant to the Corporations Act 2001 (Cth), Service and Execution of 
Process Act 1992 (Cth), Local GovemmentAcl 1999 or rule 42. l. the affidavit of proof 
of service must-

(a) be by the person who posted the document; 

(b) exhibit documentary evidence proving the identity of the office, registered 
office, principal office or principal place ofbusiness or, ifthis cannot practicably 
be obtained, sUi:e, if necessary on information and beliet how it is known that 
the addre s to which the document was posted is the requisite office or place of 
business of the entity to be served; and 

(c) exhibit a copy of the envelope. 

45.4--Email service 

If service is effected by email service, an affidavit of proof of service must

( a) be by the person who sent the document to the person in question; 

(b) exhibit documentary evidence proving that the email address to which the document 
being served was sent is the requisite email address pursuant to rule 42.2(1) or, if this 
cannot practicably be obtained, state, if necessary on information and belief, how it is 
known that the email address is the requisite email address; and 

( c) exhibit a copy of the email including the date and time of sending. 

45.5-Post senice 

If enrice i effected by post service, an affidavit of proof of service must

(a) be by the pe~"on who posted the document to the personi.n question; 

(b) exhibit documentary evidence proving that the address shown on the envelope 
containing the document being served is the requisite address pursuant to rule 4 2.30) 
or, if this cannot practicably be obtained, state, if necessary on information and belief; 
how it i kno>\>n that the address is the requisite addre 

(c) exhibit a copy of the envelope; 
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(d) exhibit a copy of the A.lticle Lodgement Receipt issued by Australia Post as proof of 
posting; and 

(e) ex.hi.bit a printout from Australia Post's online tracking facility as proof of delivery to 
the addre s shown on the envelope. 

45.6---Solicltor and agent service 

If service is effected by solicitor or agent service as defined in rules 42.4 and 42.5, an affidavit 
of proof of service must-

(a) be by the person who delivered or sent the docmnent to the solicitor or agent; 

(b) ifreliance is placed on rule 42.4(a). exhibit documentary evidence proving that the 
solicitor had instructions lo accept service of the docmnent, or a class of docmnenl.s 
thaJ. include the docmnent, on behalf of the person being served within the meaning 
of rule 42.4(a) or, if this cannot practicably be obtained, state, if necessary on 
information and belief, how i1 is known thaJ. the solicitor had those instructions; 

(c) if reliance is placed on rule 42.4(b). exhibit a copy of the acknowledgement issued by 
the solicitor thaJ. the solicitor accepted service of the docnment on behalf of the person 
being served within the meaning ofrule 42.4(b): 

( d) if reliance is placed on rule 42.5, exhibit docmnentary evidence proving that the agent 
had authority to accept service of the docmnent, or a class of documents thaJ. includes 
the document, on behalf of the pen,on being served within the meaning of~ or, 
if this cannot practicably be obtained, state, if necessary on information and belief, 
how i1 is known thaJ. the agent had thaJ. authority, 

(e) if erved personally on the solicitor, comply with rule 45.3: 

(f) if served in a manner agreed by th.e solicitor or agent. exhibit documentary evidence 
of that agreement or, if this cannot practicably be obtained, state, if necessary on 
information and belief; how it is known thaJ. the solicitor or agent agreed to that manner 
of service; and 

(g) if served by email service or post se1vice on lhe solicitor or agent in accordance with 
a marmer agreed by the solicitor or agent, comply with rule 45.4 or rule 45.5. 

45.7-Agreed Service 

If service is effected by agreed ervice as defined in rule 42.6, an affidavit ofproofofservice 
must-

(a) be by the person who delivered or sent the docmnent; 

(b) exhibit docmnentary evidence proving thaJ. the person agreed to service of the 
document or a class of dOClllnents that includes the docmnent, in the manner in 
que&ion within the meaning of rule 42.6 or, if this cannot practicably be obtained, 
state, if necessary on infonnation and belief, how it is known that the person so agreed; 
and 

(c) depose to such facts as are necessary to prove service in accordance with the 
agreement. 

45.8-Substituted service 

If service is effected by snbstiJ.uted service as de"finedin nile 42.7 an affidavit ofproofof 
service must-

(a) be by the persrn1 who delivered ar sent the document; and 
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(b) depose to such facts as are necessary to prove service in accordance with the order. 

45.9-Service at address for service 

If service is effected by service at an address for service. an affidavit of proof of service 
must-

(a) be by the person who delivered or sent the docmnent; and 

(b) depo e to such facts as are necessary to prove service in accordance with rule 44.3. 
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Chapter 6---Constitution of proceedings 

Part 1-Types of proceedings 
51.1-Types 

All actions and proceedings are either claims or originating applications. 

otc-

Proceedings by way of claim are managed dfferently to those by way of originating application. 
Proceeding by way of d aim require pleading . • di covery and service of expert reports aud 
involve several interlocutory steps before proceeding to trial. Proceedings by way of originating 
application do not usually involve these steps. usually proceed ou affidavits when evidence is 
required and may be finally determined 011 the return date. 

51.2-Claims 

( I) Subject to submles (3) to (5}, a claim is a proceeding in which the applicant claim 

(a) a remedy for a common law or equitable cause of action: or 

(b) a statutory remedy of a type available for a common law or equitable cause of 
action (such as damages, compensation, injllllction, restitution, specific 
performance, rescission, rectification or declaration) for a statuto1y cause of 
action analogous to a common law or equitable cause of action. 

El'. amp 1,.-

A claim for damages under secti on 236 or compensation under section 237 or an injunction 
under section 232 as a result of misleadng conduct in breach of section 18 of the Australian 
Consumer Law is a statutory cause of aclioo. 

A claim for recovery of monies under section 5 88FF on avoidance of an unfair preference under 
section 588FA of the Corporations Act 2001 (Cth) is a statutory cause of action. 

(2) A claim may comprise more than one cause of action (whether common law, equitable 
or statutory). 

(3) Chapters 19 to 22 require certain types of proceedings to be instituted as claims. 

(4) If a proceeding includes both a claim and what would in any other case be an 
origi11ating application ifit stood alone-

(a) the proceeding is to be by way of claim; and 

(b) the applicant. is otherwise required to comply as far as possible witl1 any 
applicable provisions in Chapter I 9, 20, 21 ar 22. 

(5) If there is a ·prescribed fonn to initiaie a paitictilar type of action as a claim, that type 
ofactio.n is a claim. 

Example-

For example, Form lA is the prescribed form for an action to determine a dispute arising out of 
the performance of building work to which a statutory warranty relates under section 37 of tbe 
Building Work Contractors Act J 995. Even if hypothetically Uie ad.ion would not be a claim 
under subrule (1 ). it is a doim by reason of subrul e (5). See also Forms IB , l C and ID. 

51.~riglnating applications 

( I) SuQject to subrnles (2) and (3), an originating applicaJion is a proceeding that does 
not include a claim under rule 51.2. 
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(2) Chapters J 9 to 22 require ce1tai.t1 types of actions to be instituted as originating 
applications. 

(3) Jf there is a prescribed fom1 to initiate a particular type of action as an originating 
application, that type of action i an originating application. 

Example-

For example, Form 2B is the prescribed form f,.- an acti on for authori sat ion of a proposed 
marriage by a minor under section 12 of the Marriage A ct 1961 (Cth). E ven if hypothetically 
the acti on w ould not be an <Yiginating appli cation under rubrule (1), il i an originating 
application by rea on of submle (3). See al so Form 2A to 2 -. 

51.4--Proceeding Instituted in Incorrect form 

If a proceeding is inconectly instituted as a clainl or an originating application, tlle Cotnt 
may-

(a) order tha the proceeding remain as conBtituted and make m1y further or consequential 
orders (relating to the filing of pleadings, affidavits or otherwise) as it thinks fit; 

(b) order that the proceeding be terminated as constituted and replaced by a proceeding 
correctly constituted and make any further or conBequential orders as it thinks fit; or 

( c) make any other or farther order as it thinks fi t. 

Part 2-Types of claims 

52.1-Types of claims 
( l ) A clainl in a proceeding by way of claim may be a claim (without more) or a cross 

claim. 

(2) A claim (without more) is the claim (whether or not amended) that instituted the 
proceeding. 

(3) A cn,ss claim is a claim in which a respondent lo a claim or mi earlier cross claim 
seeks final relief from the Court agai.tist another existing party or a new party. 

ote-

Unlike a respondent to a claim, a respondent to an originating application cannot bring a cross 
originating application. A respondenl to an originating application who wi Ehe to seek fin a.l 
relief from the Court against another existing party ,.- a new party must bring a separate 
proceeding. Such a respondent may apply to the Court to hear and detennine the 2 proceedings 
together. 

Part 3-Consolidation and division of proceedin gs 
53.1-Consolidation 

( I) The Court may order the consolidation of separnte proceeclil1gs into a single proceeding 
on such conditions as it thinks fit, incluclil1g designating party roles and determining 
which party is to have Urn carriage of the consolidated proceeding. 

(2) The Court may make consequential order" for the transition of eparate proceedings 
into a single proceeclil1g. 

53.2-Divhion 

( l ) The Court may order the division of a proceeding into separate proceedings on such 
conditions as it thinks fit. including designating party roles and determining which 
party is to have the carriage of each separate proceeding. 
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(2) The Court may make consequential orders for the transition of a proceeding into 
separate proceedings. 

Note-

If clividng a proceeding into 2 separate proceedings, the Court will either order that 2 new 
proceeclings be created in place oftl1e original proceeding O[ Ilia! one new proceedng be created 
and the balance remain in lhe original proceedng. 
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Division !-Preliminary 

61.1-0bjects 

The objects of this Pait are to-

67 

( a) encourage parties to resolve a dispute before commencing litigaticn; 

(b) fucilitate litigation, if unavoidable, proceeding eX]_:ieditiously, efficiently, at a 
proportionate cost and on narrowed issues: 

(c) involve insurers at an early stage: 

( d) require parties to take steps before instituting proceedings in accordance with the 
principle that the time and cost incUJied should be proportionate to the amount or 
value in dispute: and 

(e) require sub antial compliance without emphasis on technical matter or minor 
departure from the requirements. 

61.2-Deflnlfions 

In this Part, unless the contrary intention appear -

ad1/ress for pre-action service mean a physical, email or postal address at which documents 
rel!ting to a potential proceechng may be served on a party; 

medical negligmee claim means a personal in1 ury claim against a health practitioner 
(whether or not qualified) or hospital : 

pre-action clllim-f!ee rule 61. 7; 

pre-action document means a pre-action claim, pre-action response, pre-action third pru.ty 
notice or pre-action third ·party response; 

pre-action meeting-see rule 61.12: 

pre-action meeting report-see rule 61.12: 

pre-action response-see rule 61.9; 
pre-action sleJIII' means steps taken under this Part before the commencement of a 
proceeding, inclnding service of pre-action documents, negotiation of arrangements far a 
pre-action meeting and attendance at a pre-action meeting: 

pre-<tetion third party notice- ee nile 61.10; 

required response lime in re peel of a pre-action document means either-

( a) if the pre-action document involves a personal injU1y claim- within 30 days; or 

(b) in any other case-within 21 days, 

ofreceipt by the party required to respond or such later time as the relevant parties may agree. 

61..l-Service of documents under this Part 

( I) A document to be seived under this Part may be served by

(a) personal service in accordance withnile 42.1: 
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(b) bei.ng se:nt as an attachment in PDF or Word foonat to an email address 
reasonably believed by the sender to be actively used by the person to be served; 
or 

(c) being ent by express post vi.a Australia Post to an address reasonably believed 
by the ende:r to be an addre s at whlch the person to be served regularly lives, 
works, carries on business or is present. 

(2) A document to be served. under this Patt may be served on a party who has provided 
an address for pre-action se:rvice by-

(a) being delivered to a physical address for pre-action service and left ,vith a person 
who is apparently an adult; 

(b) being sent as an attachment in PDF or Word fonnat to an email address for pre
action ervi.ce: or 

(c) being sent by express post via Australia Post to a postal add.re~~ for pre-actjon 
service. 

(3) A document to be served under thls Part may be served-

(a) on an in'>llfe:r Ieasonably believed by the party sending the document to be 
exercising subrogated rights for, oI indemnifying the party to be served in 
relation to, the matter; or 

(b) onalawfumreasonablybelieved by the party sending the docmnent to be acfuig 
for the party to be served in relation to the matter. 

61.4-Confidentiality 

(I) Unle s the relevant parties otheraise agree, sut,ject to submle (2) the content of any 
conununications between the patties .in or for the ptnpose of pre-action steps must be 
kept confidential and ai·e the sut,ject of settlement privilege. 

(2) The Court may direct that a protected communication be di closed to the Court for the 
limited plll])ose of making procedural or costs orders but not o as to d.isclo e it to the 
judicial officer who is to hear or determine the proceeding before all questions, except 
costs, have been determined. 

Note-

A person may dsclose or use a protected comm unication in circumstances in which a 
communication the subject of settlement privilege may be cisdosed or used under the general 
law or section 67C of the E,,idence Act 1929 or olt,erwise under statute. 

61.5-Cost s of compliance 

Unless the Court 0U1erwise orders and subject lo costs orders made underrule 61.15 or 61.16, 
the costs of compliance with thi Part are to be treated a~ costs in the cause except to the 
extent that such costs relate to issues not subsequently litigated. 

Division 2- Early notice of personal injury 

61.6-Notice of personal injury 

(I) Thi.s role applies in respect of a person who commences a personal i:njurv claim in the 
Court, except a person who has, before the expiration of the period referred lo .in 
subrule (2)-

(a) given notice tmder section 126A of the Motor Vehicles Act 1959; or 

(b) made a claim tmder section 30 oft.he Retum to Wo,kAct 2014. 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1493 
 

69 

ote,._ 

A person for whom insurance is provided under Part 4 of the M otor Vehicles A£t 1 959 is required 
by section 126A of that Act lo provide notice of lhe injury in lhe circumstances and manner 
pecified by tl1al section. 

A person who makes a claim under section 30 of I.he Return to Work Act 2014 is required to 
provide notice of the injury in the circumstances and manner specified by section 16 of that Act. 

(2) A person to whom thi rule applie must, aj_thin 6 months after the day on which the 
incident giving rise to Urn personal i.J~my occun:ed, se1ve on the peron potentially 
liable a written notice ofi.J~rny-

(a) setting out tlte full name and addres for pre-action se:mce of the person giving 
the notice; 

(b) setting out the full name and address of each person potentially liable; 

(c) identifying when, where and how the injury was sustained; 

(d) identifying why the recipient is potentially liable; and 

(e) identifying m1y me&cal records rehi.ing to the applicant required from the 
recipient. 

(3) If a person to whom this rule applies is not aware that they have suffered personal 
injury or that the i.Jtjury has caused material loss or damage or was arguably caused by 
the negligence of the person potentially liable, the time in subrule (2) is extended until 
one month after the person became so aware. 

(4) A recipient of a notice of i.Jljury must, \vi.thin 6 wee.ks, erve on the sender at their 
address for pre-action service a written response-

( a) setting out the recipient' s address for pre-action semce; 

(b) providing a copy ofany reque ted medical records in the po e sion. custody or 
power of the recipient (with an invoice far copying); 

(c) ifth.e claim· a medical negligence claim and liability is denied, e>,.l)]aining why 
it is denied including any alternative explanation for what happened or caused 
any adverse effects; and 

(d) making suggestions for next steps (far example, further i.Jlvestigation. obtai.Jling 
expert evidence, negotiation. alternative dispute resolution or an i.Jlvitation to 
institute a proceeding) . 

Division 3-Pre-action exchanges and offers 

61.7-Pre-action claim 

( I) In this Part, a pre-actio11 claim is a written notice-

( a) setting out the full name and address for pre-action service of each proposed 
applicant; 

(b) setting out the full name and address of each proposed respondent; 

(c) as far a~ reasonably practicable identif~1g each proposed cause of action ill 
sufficient detail la enable the proposed respondent ta decide ·whether and ta ·what 
extent to admit the claim, to respond to the claim and to respond to the proposed 
applicant' s offer; 

(d) as far as rea'>Onably practicable, lo the extent that Ille relief sought comprises a 
liquidated sum, identifying haw it is calculated and, to the extent that it 
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comprises damages, giving a breakdown hom.ng how the damage are 
quantified; 

( e) if an extension of time :is to be sought, identifying the basi s for the eJ\1ens:ion; 

(f) attaching a copy of any expert report relevant to the claim in the possession, 
custody or power of the proposed applicant; 

(g) attaching sufficient material as is necessary for the proposed respondent to 
respond as required by rule 61.9; 

(h) unless the claim is a personal injury claim, attaching an estimate in the prescribed 
form of the total costs likely to be incurred by the proposed applicant if the 
matter proceeds to trial; 

Prtscrlbtd form-

Forni P3 Cost Eifonale 

(i) identifying the comt in which the action is intended to be brought; 

(j ) making an offer to settle the claim in terms capable of giving rise to a legally 
binding agreement if accepted; 

(k) proposing a date and time for a pre-action meeting to be convened under rule 
61.12. either at a physical location or by audio visual link or telephone 
conference call, if the claim is not first resolved; and 

(I) to the extent that a proposed claim is a personal injury claim, addressing the 
matters set out in subrule (2). 

(2) To the extent that a proposed claim is a personal injurv clairr1, ap rt!-actio11 claim is a 
written notice which also-

( a) sets out the date ofbirtl1 and occupation of the proposed applicant; 

(b) identifies the conduct by tli.e proposed respondent alleged to be negligent 
(including the date and occasion) and the e sence of why it wa negligent; 

(c) if the proposed claim is a medical negligence claim-

(i) identifies the adverse effects allegedly caused by the negligent conduct and 
the proposed applicant's CU1Tent condition; and 

(ii) briefly outlines the causal link between the negligent conduct and the 
adverse effects including what the outcome would have been had there been 
no negligence; 

(d) identifies whether the proposed applicant has returned to work and, if not, 
whether they will be able to return to work and, if so, when that is likely; 

( e) identifies whether the proposed applicant is continuing to receive treatment and, 
if so, its nature; 

(f) identifies any medical records required or sought from the proposed respondent; 
and 

(g) identifies any other records held by other providers that are relevant, 

to the eJ\1ent tliat information t!Iat is still c1JITent has not already been provided to the 
proposed respondent in a notice of personal injury under rule 61.6. 

(3) Su~ect to rule 61.8, before commencing a claim in tli.e Court, the applicant mUBt have 
served on llie respondent a pre-action claim. 
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61.8-Exemption and dls1>ensation from obligation 

(1) A proposed applicant may (but is not required to) serve a pre-action claimif-

(a) on commencement of the action, the applicant applies for a search order under 
rule 112.2 or freezing order underrule 112.14: 

(b) on commencement of the action, the applicant applies for an interlocutory 
injunction and reasonably fears that, if given a pre-action daim the respondent 
will act in a manner that would frustrate the grant of the injunction; 

(c) the dispute has been, or will be, the subject of an alternative dispute resolution 
process similar to that prescribed by Uris Prut; 

(d) the action is to enforce a binding order or determination enforceable bet ween the 
partie , including (without limitation) a monetary order by the South Australian 
Civil and Administrntive Tribunal enforceable under section 89 of the South 
Australian Civil and Administrative Tribuna/Act 2013; 

( e) the action is for payment of a claimed amount under section 15 or 16 of the 
Building and Constmction Industry Security of Payment Act 2009; 

(f) there is a statutory time limit for instituting the action ofnot more than 3 months; 

(g) the applicant reasonably believes that the action will be uncontes:ed or is not 
genuinely contestable and erves an the respondent a Final otice under Prut 2 
oftJri Chapter, 

(h) the action is a dust disease action and meets the cliteria for an uigent case under 
rule 315.2; 

(i) the action is a crimi.J1.al injuries compensation proceeding under Chapter 21 Prut 
3; or 

(j) the action is an originating application. 

(2) An applicant may apply to the Court at the commencement of a proceeding for 
dispen.<ation from compliance with rule 61.7 on justifying grounds but, if the Court 
doe not grant dispensation, the Comt may make orders as if no application for 
di pensation were made. 

61.9-Pre-action response 

(I) A proposed respondent who receives a pre-action claim must within the required 
response time, senre on the proposed applicant and any other party to the pre-action 
~ a response (pre-actiun response}--

(a) setting out the full name and. address for pre-action service of the proposed 
respondent; 

(b) either accepting the pro1:xisedapplicant's offer or complying with paragraphs (c) 
to (i); 

(c) as far as reasonably practicable, responding to each of the proposed applicant' s 
identified cause~ of action (including to avoid dou't.t any additional ground of 
defence) in sufficient detail to enable the proposed applicant to decide whether, 
and to what exteni, to pmsue the claim and to respond to the proposed 
respondent's offer; 

(d) if the proposed respondent intends to bring a counter claim, providing the 
:info1malion required by rnle 61.7 to be given in a pre-action claim; 
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(e) attaching a copy of any expert report relevant to the claim in the posse sion, 
custody or power of tJ1e proposed respondent.; 

(f) attaclling ufficient male1ial as is necessary for the proposed applicant to respond 
to tlte proposed respondent's offer, 

(g) unless tlte claim is a personal injllly claim. attaching an estimate in the prescribed 
fonn of the total costs likely to be incurred by the prop,:red re pondent in tlte 
proceeding if it proceeds to trig]; 

Prtscrlb~d form-

Form P3 Cost Estimate 

(h) making an offer to settle the claim and any counter claim in tenns capable of 
giving ri e to a legally binding agreement if accepted; and 

(i) either agreeing to the propo ed details or proposing different detail for tlte ~ 
action meeting such that any alternative date is-

(i) no later than 7 clays after the date suggested by the proposed applicant; or 

(ii) if the proposed respondent issues a pre-action iliird party notice under rule 
61.10-no later tltan 7 days after a response is due from tlte third party. 

(2) To tlte e>,.1:ent tltat a proposed claim is a personal iniury claim and contains a request 
for medical records, the pre-action response must also--

(a) provide a copy of any Iequested meihcal records in the possession, custody or 
power of the proposed respondent (with an invoice for copying); and 

(b) if the records are incomplete, explain ,my, and if the records are extensive and 
further information is required to identify the relevant records, identify what 
further information is required. 

(3) To the extent that a proposed claim is a construction claim, the pre-action response 
must also identify any dispute about the principal contractual tenns or statutory 
provisions relied on in respect of the claim. 

( 4) A proposed respondent is not excused from serving a pre-action response by reason of 
a defect or omission in the pre-action clainl in complying witlt a paragraph ofsubrule 
(1) or (2) ofrule 61.7. 

61.JO-Fu.rtber pre-action steps 

(I) A proposed applicant 'WIO receives a pre-action response stating tltat a propo ed 
respondent intends to bring a counter claim must, within the required response time 
serve on the proposed respondent and any oilier party to tlte pre-action steps a me
action response in compliance with rule 61.9. 

(2) If a pru.ty who receives a pre-action document intends to bring a third party claim. that 
party must ;~tllin the required response ti me seive on the intended third party and each 
otl1er party to tJ1e pre-action steps a notice (pre-actio11 third party t1QUCe) in 
compliance witJ1 rule 61.7. 

(3) A third party w)10 :receives a µre-action third pmi y notice must, within the required 
response time. serve on each other party to the pre-action steps a pre-action response 
in compliance witltmle 61.9. 

61.11-Pre-action offers when multiple pal1ies 

To avoid doubt, any offer made durinJ!, me-action steps may be made jointly by 2 or more 
parties. 
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D i\'ision 4---Pre-action meeting 

61.J:2-Pre-action meeting 

(!) If-

(a) the dispute is not resolved within 7 days after the lime for service of the last lfil.: 
action document under Division 3; and 

(b) arrangements for a pre-actj OT) meeting have not already been agreed, 

the pmties must negotiate in good faith to agree on arrangement for a meeting, either 
in person or by audio visual li.Jlk or telephone conference call (which may be a 
mediation or other alternative dispute resolution process) to attempt to resolve the 
dispute (pre-action meeting). 

(2) If there is disagreement about the mode of the meeting, the meeting must be in person, 
unless a party reaqonably fears for their health if the meeting is in person, in which 
event it must be by audio visual link or telephone conference call. 

(3) A pre-action meeting must be held within 21 days after the lime for service of the last 
pre-action document under Division 3 or such later time as the parties may 
unani.Jnously agree. 

(4) The meeting-

(a) must be attended by each paity or a person with authority lo enter into an 
agreement ettling the dispute involving that party; 

(b) should also be attended by-

(i) a lawyer for each party (if a lawyer has been instructed); and 

(ii) ifa claim is made or defended on behalf of another party (for example, a 
claim made by amain contractor under a contractual obligation to pas on 
subcontractor cl.aims), the patty on whose behalf the cl.aim i made or 
defended or that patty' s lawyer; ru1d 

(c) may be adjourned with the unani.Jnous agreement of the parties . 

(5) At the meeting-

(a) each pmty must negotiate in good fuith m.th a view to resolving the dispute 
involving that pmty, 

(b) the parties should-

(i) identify the main issues in dispute and the primary cause of di agreement 
in respect of each issue; 

(ii) consider how the issues might be resolved ,vithout recourse to litigation; 
and 

(iii) consider whether any third patty ( other thru1 a patticipa11t at the meeting) 
should be joined ifa proceeding is instituted and the consequences for the 
meeting; 

( c) the la>11yer for the parties should endeavour to reach a consensus i n the presence 
oftJ1e parties as to the likely cost and. time scale of litigation; 

( d) if the patties or their lawyers anticipate difficulty :in achi eving the aims of the 
meeting, the pmties should consider appointing at tlreir joint cos. an independent 
person to chair the meeting; 
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( e) i.n respect of each issue i.n dispute, or the dispute as a whole, the prutie should 
consider whether some form of alternative dispute resolution would be more 
suitable than litigation and, ifso, endeavour to agree which form to adopt; and 

(f) if the partie are unable to agree on a means of resolving the dispute other than 
by litigation. they should use their best endeavours to agree-

(i) if expe1t evidence i likely to be required- how the relevant issue are to 
be de:fuied and how expert evidence is to be dealt with .including whether 
ajoinl. expert might be apJXJinted and, ifso, who that should be; 

(ii) the extent of discovery of documents with a view to saving costs; and 

(iii) the conduct of the litigation with the aim of minimising cost and delay. 

(6) If the matter is not resolved at the meeting. the parties must draw up and sign a report 
(pre-action meeting report) in the prescribed form setting out-

(a) the date and mode of the meeting; 

(b) the name and role of each person participating in the meeting; 

(c) compliance by the parties with this Part; and 

(d) any agreement reached about future conduct of an alternative dispute re olution 
process or litigation. 

Prucribcd form-

Form P4 Pre-action Meeting Report 

Division 5---I nitiation of action 

61.13---Initiation of action 

(I) An applicant breaches this rule if the applicant-

(a) is required to but does not seive a pre-action claim before instituting a claim; or 

(b) serves a pre-action claim and institutes a claim be fore the time provided by this 
Part for pre-action responses and a pre-action meeting. 

(2) 1n addition to the consequences of non-compliance under Division 6, unless the Court 
otherwise orders, an applicant who breaches this rule is not eriiiled to recover the costs 
of preparing, filing or serving the Claim. 

(3) An applicant who initiates an action by ,,vay of claim must-

( a) certify on the Claim-

(i) whether the applicant se1Ved a pre-action claim on the respondent; 

(ii) whether the respondent served a pre-action response: and 

(iii) whether the parties attended a pre-action meeting; and 

(b) if a pre-action claim was not served-state in the statement of claim whether the 
applicant was or was not required to serve a pre-action claim and if not plead the 
relevant facts under rule 61.8{1). 

( 4) An applicant must, within 7 days after the filing of a defence in the action, file on an 
excluded access basis copies of any pre-action documents served together with the Q& 
action meeting report . 
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Di\'ision 6---Pre-action steps not taken 

61.J4-Special directions hearing 

(1) This rule applies if the applicant certifies on the Claim that a pre-action claim or~ 
action response was not served or there was no pre-action meeting. 

(2) The Court will list the proceeding for a special directions hearing to dete11lline whet.her 
orders should be made for any pre-action steps or &eps in lieu to be taken. 

(3) At the directio11~ hearing, the Court may make such orders as it thinks fit including 
(without limitation)-

(a) for a pre-action step or step in lieu to be taken; 

(b) for a stay of other steps in the proceeding until such steps have been taken; 

( c) for ordinary steps in the proceeding to be taken; or 

(d) for costs. 

(4) Unless there is good reason to order otherwise, if the applicant failed to serve a~ 
action claim in breach of rnle 61. 7 or in&ituted the proceeding in breach of 
rule 61.13(1)-

(a) the applicant must pay the non-defaulting parties' costs of the directions hearing 
and costs t.hro,vn away by reason of the breach on an indemnity basi (within the 
meaning of ntle 19 J . I), such cost being payable fortJnvith; and 

(b) the Court will fix the costs ordered in a lump sum at the directions hearing. 

( 5) Unless there is good reason to order otherwise, if a party failed to serve a pre-action 
response in breach of rule 61.9 or 61.10---

(a) the defaulting party mu& pay the non-defaulting parties' costs of the directions 
~ and costs thro-...n away by reason of the breach on an indemnity basis 
(within the meaning of rule 191.1 ), such costs being payable forthwith; and 

(b) the Court will fix the costs ordered in a lump sum at the directions hearing.. 

(6) Unless there is good rea~on to otherwise order, ifa party fuiled or refused to propose, 
or respond to a proposal for, a pre-action meeting in breach ofrnle 6) 7, il.2 or .61..lQ 
or fuiled to attend a pre-action meeting in breach ofrule 61 .12-

(a) the defaulting party mu& pay the non-defaulting parties ' costs of the directions 
~ and costs thro-...n away by reason of the breach on an indemnity basis 
(within the meaning of mle 191.1 ), such costs being payable forthwith; and 

(b) the Court will :fix the costs ordered in a lump sum at the directions heaijng. 

61.15---Applications and orders 

(1) If a party considers that another party fuiled to comply with Division 3, 4 or 5, that 
party--

(a) if the party seeks directions displacing the usual &eps to be taken before the first 
djrectjons hearjng-may lodge an application to the RegjSwr in accordance 
with rule 13 .2(5) for listing of an early directions hearing: or 

(b) at the first directions hearing. may seek any directions that can be given at a 
special directions hearing. 
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(2) The Court may at a directions hearing, (including, a special directions hearing), if it 
finds that a party failed to comply .vith Division 3, 4 or S, make such orders (including 
as to costs) as it thinks fit. 

Note-

A party who fail s to comply with Divi sion 3, 4 or 5 may expect to be ordered to pay the costs 
of the hearing and costs thrown away due lo the breach on an indemnity basis as defined in rule 
l2Ll.. payable forthwith. 

61.16-Costs of proceeding 

When the Court considers orders relating to costs of a proceeding, the Court may take into 
account-

(a) any failure by a pmty to comply ·with Division 3, 4 or S; 

(b) a comparison between the terms of any non-accepted pre-action offer and the result of 
the proceeding; 

(c) whether a patty unreasonably failed to accept a pre-action offer or a better pre-action 
offer; or 

(d) the conduct of a party otherwise in respect of pre-action steps. 

Part 2-Altern ative pre-action steps 
62.1-Final notice 

( I) A peISon intendi.11g to bring a claim in t11e Court who reasonably believes that tlle claim 
will be IIllCOntested.or is not geJJUinely contestable may, instead of serving a pre-action 
claim under rule 61. 7-

( a) on payment oftlle prescribed fee- file in the Court; and 

(b) seive on the intended respondent by original. service, 

a notice of intention to bring the claim in the prescribed form ( a Fimll Notice) at least 
21 days before instituting tl1e proceeding. 

Pttsrribtd form-

Form Pl Final Notice 

(2) An applicant who serves a Final Notice under this rule is entitled to recover as part of 
the cost of the proceeding the filing fee for tlle notice. 

62.2-Enforceable payment· agreement 

( I) After service of a Final otice under rule 62 .1 , or in any other ca<;:e \vhen a monetary 
claim is made by one pe:rson against another, tlle parties may enter into an enforceable 
payment agreement in the prescribed fonn (Enforceable Payment Agreement), 

P1-esa-ib•d form-

Form P2 Enforceable Pil)]nenl. Am:eement 

(2) lf a Final _ otice has been filed or an action issued in the Court., either party may (but 
is not required to) file the Enforceable Payment Agteement. 

(3) When llie parties have entered into an Enforceable Payment Agreement and the debtor 
is not in default, the creditor must not make any adverse report about non-payment of 
the monetary obligation to a credit reference agency. 
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( 4) If a debtor does not comply with an Enforceable Payment Agreement and, ifit provide 
for payment by instalments, the debtor is irt arrearn in respect of at least 2 instalments, 
the creditor may-

(a) if an action has not already been institutecL ftle and serve a Claim in the Court 
in reliance on the Enforceable Payment Agreement; or 

(b) eek ummary judgment irt an action instituted under paragraph. (a) or irt an 
existing action for the delt the subject of the Enforceable Payment Agreement 
i n accordance wit11 the Enforceable Payment Agreement by filing an 
interlocutory application in accordance with rnle 102 .Hl) and upporting 
affidavit in accordance wit11 rule 1021(2) deposing t 

(i) execution of, and exhibiting, the Enforceable Payment Agreement; 

(ii) non-compliance with the Agreement; and 

(iii) any payments made by the debtor under the Agreement and the amount 
outstanding. 

Part 3-Institution and service of claim 
63.1-Claim and statement of claim 

( l) An action by way of claim mur,t 'be irtstiruted by fi.ling a Claim in the prescribed forrn. 

P~scribed Iorm

Form I £!.fill!! 

otc-

See also the specific form s prescribed for specific proceedings by rule 266.4 rule 292.1, 297 .1 
and .wl.tl2.l!J.. 

(2) If an extension of ti.me is sought to commence the action, the Claim must include a 
statement to that effect and identify the statutory basis for the extension sought. 

(3) If the applicant seeks to invoke the jurisdiction of the Court conferred by the cross
vestirtg legislation or the corporations cross-vesting provisions, the statement of claim 
must include a statement that the claim is made under the relevant provision of that 
legislation ( even if the applicant also relies on another statutory provision for the 
substantive claim). 

(4) An applicant must certify on the !:Jaim-
(a) whether the applicant served a w e-action claim on llie respondent; 

(b) whel11er the respondent served a pre-action response; and 

(c) whether the partie attended a we-action meeting. 

( 5) A Claim must contain or be accompanied by a statement of claim unless-

(a) the person filing the Claim certifies that, irt their reasonable opinion, the claim 
will be uncontested or is not genuinely contei;i;able; and 

(b) the applicant elects to rely on, and completes, a sho1t form statement of claim 
(short form statement of claim) contained within llie Claim briefly summarising 
the claim 

( 6) The i;i;atement of claim must-

(a) be in ilie prescribed. form; 
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(b) comply with the pleading, rule in Part 7; 

( c) if a pre-action claim was not served, state whether the applicant was required to 
s:erve one; and. 

( d) if the applicant states that they were not required to serve a pre-action claim 
plead the relevant facts under rule 61.8(1). 

J>res,rlbtd forms

Form 1 Claim 

Form tS Stalemenl of Claim uplo•ded with Claim 

FOlng lnstructtons-

If a Claim is :filed physically at Regislry, a Fam 1 is to be used. 

If a Claim is filed using the Electronic System, a Fam IS is to be uploaded (not required if 
electing to rely on a short form statement of claim in accordance with rule 63.1'5)). 

i\tlagistrates Court 

(7) The Claim must identify the total claim value as defined in mle 67 .5( 4 ). 

(8) The applicant must, when :filing a Claim. identify the location at which the applicant 
requests that the Jlroceeding be heard, being a location at which the Cowt sits and 
either close to where the claim arose or whern the respondent lives. 

ote-

The Court will take into account the request in listing the first directions hearing but it is in the 
di cretion of the Court as to the locatiou of the first directions hearing. IL i in the di scretion of 
the Court: as to the locatioo of any subsequent directions hearings a of any trial. 

63.2-Subsequent statement of claim 

An amended statement of claim filed under rule 69.3 or statement of claim filed in 
substitution for a short form statement of claim under mle 68.1 or otherwi e filed after the 
institution of the proceeding mm,t be in the prescribed fonn and comply with the~ 
mies in Part 7. 

Prtsa-R• td form-

Form 8 Stalemenl of Claim Standalone 

FOt:na t:n.\t1·uct1on 

If a St:alemenl of Claim is filed after the commencement of an action (due to a.meodment, order 
of the Court or otherwise), a Form 8 is to be used. 

63.3--Clalm documents to be served 

( !) The documents required to be seived on a respondent or interested party (Claim 
documents) comprise-

(a) the Claim incorporating or accompmti.ed by the statement. of claim; 

(b) a multilingual :notice in the prescribed fom1; and 

(c) if the pwty is served-

(i) in another State-a notice to party served interstate in tJ1e pre ctibed fonn; 

(ii) in New Zealand-a notice to party served in ew Zealand in the 
prescribed fonn; 

(iii) out of Australia-a notice to party served outside Australia in the 
prescribed form; or 
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(iv) out of Australia under the Hague Convention on the Service Abroad of 
Judicial and Extrajudicial Documents in Civil ill Commercial MatteIS 
summary of the document to be served outside Anslfalia in the prescribed 
form 

Prcsa-ibed forms------

Form '.ll Multilingual Nolice- Claim 

Form 34 otice to Party Served- Interstate 

Form 35 otice to Party Served-New Zealand 

Form 36 olice to Party Served - Outside Au.tralia 

Form 37 Summary o(the Docyrneat.to be Served 

(2) Unle s the Court otherwise orders or the parties otherwise agree, an applicant must as 
soon as practicable serve a copy oftlle relevant Claim documents an each respondent 
and each interested paity (if any). 

63.4--Manner of service 

( 1) Unless the Court otherwise orders, se1vice of Claim documents on a £Q!!llli!l1Y or 
regi tered body interstate must be effected by personal service in accordance with 
rule 42 .1. 

(2) Unles the Court otherwise orders, service of Clai m documents out of Australia mu& 
be effected in accordance with Schedule l Part 1. 

(3) Unless the Court otherwise orders, service of Claim documents in any other case must 
be effected by original service in accordance with rule 42. L rule 42.2. 42. 3 or, if 
applicable, rule 42.4, rule 42.5. rule 42.6 orrul.e 42.7. 

( 4) Claim documents will be regarded as having been served on a party in accordance with 
this rule if rule 42.8 applies. 

Notes-

Service of Cl aim documents in on other State is e.ffectivc only if there i s compliance with section 
16 of tbe Service and Execution of Process Act 1992 (cth). 

Claim documents served in New Zealand must contain or be accompanied by the information 
contained in section 11 of the Trans-Tasman Proceedmgs Act 2010 (Cth). 

63.5---First directions hearing 

( 1) In the nonnal co1.USe, the Corut "'ill list the first directions hearing in a proceeding 
everal weekJ, after a defence is filed to allow time for pleadine.s and discovery to be 

completed. 

(2) If a paity seeks an urgent i11terlocutory order ill listing of an urgent trial before the first 
directions heaiing would otherwise be listed, that party must file an interlocutory 
application and supporting affi.davit deposing to the circum. tances of urgency, in 
accordance with rule 102. 1. 

ote-

Interlocutory applications, bearings and orders ore governed by Chapter 9. 
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P ar t 4---Limitat ion of tim e for senice 

64.1-Limitation of time for service 

(I) Suqject to ubrule (2), the Claim documents must be served on each respondent and 
each interested party (if any) ·within 6 months after being filed. 

(2) The Comt may from time to time extend the period referred to in subrule (1) for a 
specified period-

(a) before or after the time limit for service under this rule has expired; and 

(b) even though the time for commencing the claim has expired. 

(3) An application for an extension oflime to serve mu t be made by filing an interlocutory 
application and supporting affidavit in accordance ,vith rule 102. 1-

(a) identifying the ground on ,vhich the extension is sought and deposing to the fuct s 
relied on for mt extension of time; and 

(b) if the ground is other tJian that the pmty has not been able to serve the Claim 
documents, identifying whether each other party has been inf01med of the 
institution of the claim and provided with a copy of the Claim documents and, if 
not, why not. 

ote-

TI1e Court expects a party to serve a respondent if possible. If the claim is for damages for 
personal injurie and the applicant' s condition is not yet sta ble or there is other good reason for 
no furth er ,teps lo be taken in the proceecing foc the time being, the Court expects the applicant 
lo elect for a mocatorium on steps under n~e 64.5 rather than seek an ex1ension of time for 
service. 

64.2-Li~t of inacti,•e cases 

( 1) The Registrar must maintain a list of .inactive case in accordance with thi rule. 

(2) A claim i liable to be in the list of inactive cases .if at the end of the time limit for 
serving I.he Claim documents (.uicludi.ng any extension of time) under rule 64.l-

(a) no application for extending the time for service has been made or such an 
application has been made and refused; 

(b) no respondent or interested party has filed a notice of acting or defence; and 

(c) the applicant has not applied for default judgment. 

(3) Before entering a claim in the list of inactive ca~es, the Registrar mus: send notice lo 
the applicant's address for service giving notice of intention to enter it in lhe list after 
the expiration of one month from the date of the notice. 

(4) If, on the expiry of a notice of intention under subrnle (3), the claim remains liable to 
be inlhe list of inactive cases, t11e Registrm must so enter it. 

(5) A claim ceases to be liable to be in the fat of inactive cases (and if already entered is 
to be removed from the list) if-

(a) a defence is Ii.lee~ 

(b) the applicant obtains default judgrne.nt; or 

(c) the COU1t orders that it is not to be entered or remain in the list. 
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64.3-Dlsmissal of action In list of Inactive cases 

Ifa claim remains in the list of inactive cases for not less than 2 months, the Registrar may 
dismiss it as if an order had been made for dismissal fonvant of prosecuti OIL 

-ohe-

The Registrar may give notice of intention to dismi s a claim under thi s rule but if tbe Regi.trar 
does not do so it does not affect the di smissal. 

64.4---Relnstatement of dismissed action 

( I) The applicant may apply to reinstate a claim that has been dismissed under~ 
by filing an interlocutory application and supporting affidavit in accordance with J.'l.lk 
102.1-

(a) identifying the gromtd on which the application is made; 

(b) explaining ,my the applicant allowed the claim to be dismissed; 

(c) deposing to the factB relied on for reinstatement; and 

(d) establishing that there is an arguable basi for the claim. 

(2) The Court may order that the interlocutory application and supporting affidavit be 
served on each other party to the proceeding. 

(3) The Court may, ifit considers that it is in the interests of justice, reinstate a claim that 
llas been dismissed under rule 64 .3 even though the time for commencing a claim has 
expired. 

Note-

In generol , the Court would need to be satis:fied th at the applicant has a reasonable explanation 
for having allowed the claim to be dismi ssed, that there is an arguable basi s for the claim and 
thatreinstatemenl will not cause undue prejucice lo the re,pondenl against whom the claim was 
dismisse d. 

64.5--1\'loratorium on steps 

( I) An applicant may elect, on or afier fi.hng a claim. to place lhe claim under a moratorium 
by filing and serving fill election in lhe prescribed form and filing mt affidavit of proof 
of service deposing to service of the Oaim documents filld the election docmnent. 

Pn,sa-ibed forms-

Form 15B Elecliou Moratorium oo Steps 
Form 42 Affidavit of Proof of Service 

Form 43 Affidavit of Proof of Persooal Service on an Individual by Sheriff's Officer 

ole-

Ifno afJidavil of proof of s ervice oftlle Fom-1 15B is filed, Uie proceecing will remain liable lo 
be placed jn lhe Ii .t of inactive ca es ever U1ough the Fotm 1.5B ha s been filed. 

(2) While a claim remains under a moratorium--

(a) it is not liable to be placed in the list of inactive cases under role 64.2 or 
dismissed under rule 64 .3 (but this does not affect the power of the Comt to 
dismiss it on a different basis); 

(b) the other parties are not required to file a defence and the time for lhem to take 
any step in the proceeding ag;.rinst the applicant does not begin to run; 

( c) the applicfillt is not entitled to seek default judgment; and 
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(d) no party is entitled to take any stepintl1e proceeding (except applying to remove 
it from the moratorium). 

Note-

.1\.lthough the time for filing a cross claim under mle 65.2 will not run, the fact that the claim has 
been placed under a moratorium will not stop tjme running for the purpose of any applicable 
tatutory time limit:. 

(3) The Court may order that a claim be removed from the moratorimn. 

(4) Unless the Comt otherwise orders. an application for an order under subrule (3) must 
be made on at least 14 days' notice to each other party. 

Part 5--Defence and cross claim 
65.l- Defence 

(I) Unle the Court otherwise order , a defence to a tatement of claim must be tiled 
wirnin 28 days after se:1vice of the Claim docrune:nts. 

(2) A defence or amended defence must be in the prescribed form and comply with the 
pleading rules in Part 7. 

PNscrlbcd forms-

Form 5 l. D efencc Shell 

Form 51 S Defence Detai ls lodged or uploaded with D dence Shell 

Form 52 Ddence Standalone 

Filing instructions-

If a Defeoce is filed physically al Registry, a Form 51 with a Form 51 S is to be used. 

If a Defence is filed using the Electronic System, a Form 51 is to be used with a Form 51S 
uploaded 

If a revised (amended) Defence is filed, a Form 52 is to be used 

(3) Unless the Court othe1wise orders, a copy of the defence must be served on each other 
party to the proceeding. 

65.2---Entitlement to bring cross claim 

( 1) A respondent may bring a cross claim by counter claim for a claim that might have 
been brought in a separate proceeding-

(a) against an applicant bringing a claim against the respondent without leave of the 
Court; or 

(b) against another existing party to the proceeding-

(i) for a claim that is related to the subject matter of the proceeding without 
leave of the Court; or 

(ii) in any other case- with leave of the Court. 

(2) A respondent may bring a cross claim by contribution claim agaimt an existing party 
to the proceeding for indemnity or contribution in respect of a claim against the 
respondent. 

(3) A re pondent may bring a cross claim by third paity claim against a new party to the 
proceeding for a claim that might have been brought in a separate proceeding-
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(a) Ullli is related to the ubject matter o f the proceeding without leave of the CoUJt ; 
OT 

(b) in any other case-with leave of Urn Corut. 

( 4) A respondent may bring a cross claim by combined counter claim and third partv claim 
if the respondent is entitled to bring a counter claim against an existing party and a 
third partv claim against a new pa.ity. 

(5) Unless the Court othenvise orders, a cross claim must be filed within the time fixed 
for filing a defence by th.e party in que ti on. 

Note-

An int erested party cannot bring a cross claim. Such a par ty would need to apply successfully 
to become a respoudent before being entitled to bring a cross claim. 

65.3--Form and content of cross claim 

(1) A cross claim nmst be instituted by filing a Cross Claim in the prescribed form and 
mus. contain or be accompanied by a statement of cross claim in the prescribed form 
which complies with the pleading rules in Part 7. 

PNs<rlbed forms--

Form 61 Cross Claim 

Fonn 61S Stateme,11 of Cross Claim upl oaded with Cross Claim 

FDlng blstrnctlons---

If a Cross Claim is filed physically at Registry, a Form 61 is to be used 

If a Cross Claim is filed using the Electronic System, a Form 61 is to be used with a Form 61S 
uploaded 

(2) If an e.xtensiOll of lime is sought to commence the cross claim, the statement of cross 
claim must include a statement lo that effect and identify the tatutory basis for the 
extension sought. 

(3) If it is ought to invoke the jurisdiction of 111.e Court conferred by the cross-vesting 
legislation or the corporations cross-vesti.na provisions, the statement of cross claim 
must include a statement that the cross claim is made tmder the relevant provision of 
that legislation (even if the applicant also relies on another statutory provision for the 
substantive claim). 

(4) A statement of cross claim may refer to, and repeat or adopt, a passage from a pleading 
by that party or another party already filed.or filed al llie same time. 

E.-.,.arnple s---

A statement of cross claim may refer to and adopt a passage from the statement of claim. 

A statement of cross daim may refer to and repeat a passage from the party's defence to the 
s l.atemeut of claim. 

65.4---Subsequent statement of cross claim 

An amended statement of cross claim filed U11der rule 69.3 must be in the prescribed frnm 
and comp! y willi the pleading rules .in Part 7. 

Presa-ibed form-

Form 62 Statement of Cross Claim Standalone 

F iling instructions--

If a revised (amended) Statement of Q·oss Claim is filed, a Form 62 is lo be used. 
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65.5-Cross Claim documents to be served 

(!) The documents required to be served on a respondent or interested party (Cross Oaim 
doc11men1s) comprise a copy of the Cross Claim and statement of cross claim and, to 
the extent that the cross claim is a third pmtv claim----

(a) a multilingual notice in the prescribed fonn; 

(b) the Claim and statement of claim; 

(c) if the party is seived-

(i) in another State notice in the prescribed form; or 

(ii) in New Zealand- a notice to party served in ew Zeahmd in the 
prescribed form; or 

(ill) out of Australia-a notice to patty erved outside Australia in the 
prescribed form; or 

(iv) out of Australia under the Hague Convention on the Service Abroad of 
Judicial andExtrajudicial Docmnents in Civil or Connnercial Matters-a 
ummaty of the document to be served in the prescribed fonn. 

Pttstrlbcd forms-

Form 31 Multilingual Notice- Claim 

Form 34 otice to Party Served - Interstate 

Form 35 otice to Party Served - New Zealand 

Form 36 otice to Party Served-Out.side Australia 

Form 37 Summary of the Document to be Served 

(2) Unle the Court otJ1erwi e 01ders, an applicant on a cros claim must, as oon as 
practicable, serve the Cross Claim documents on each re pondent and each interested 
party (if any) to the cross claim. 

(3) A party who brings a cross claim joining a new party to the proceeding must, on 
request, provide to the new paity copies of all documents filed in the proceeding before 
the new party was joined. 

65.6--Manner of senrtce 

( !) Service of Cross Claim documents on a party with an address for service must be 
effected in accordance with rule 44.3. 

(2) Service of Cross Churn ctocwnents on a party without an address for service must be 
effected in accordance with~-

65.7-Defence to cross claim 

(!) Unle the CoUJt otherwi e orde11,, a defence to a &tatement of cross claim must be 
filed within. 28 day after ervice of the Cro s Claim document . 

(2) A defence or amended defence to a statement of cross claim must be in the pre cribed 
form and comply with the pleading rules in Part 7 . 

Pr~strlbcd forms--

Form 51 D efcnce Shell 

Form 51S Defence Detai ls lodged oruploadcd with Defence Shell 

Form 52 Defence Standalone 
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Filing instrnctions-

If a Defence is filed physically at Registry, a Form 51 with a Form 51 S is to be used. 

If a Defence is filed using the Electronic System, a Form 51 is to be used with a Form SIS 
uploaded 

If a revised (amended) Defence iS'filed, a Form 52 is lo be used. 

65.8----Defence to earlier claim 

( I) A respondent or interested paity to a cross claim may elect to file a defence lo the 
statement of cl.aim in the claim or the statement of cross claim in a cross claim filed by 
an earlier party in the proceeding. 

(2) A respondent or interested party to a cross claim who wishes to contest the claim, or a 
cross claim filed by an earlier party in the proceeding, on a ground,-

( a) not already pleaded by a party to the claim or earlier cross claim; and 

(b) that would be required, by the pleading rules in Part 7, to be pleaded if pleaded 
by the respondent or interested paity, 

mus: file a defence to the statement of claim, or statement of cross claim in the earlier 
cross claim, pleading that ground of defence. 

(3) Unless the Court otherwise orders, a defence filed under this rule must be filed within 
28 days after service of the Cross Claim documents . 

(4) A defence or amended defence must be in the prescribed form and comply with the 
pl ea ding rules in Part 7. 

Presa-ibcd forms-

Form 51 Defence Shell 

Form 51 S Defence Details lodged or uploaded with Defence Shell 

Form 52 Defence SLaudalone 

FOtna l11structlons-

If a Defence is filed physi call y atRegi try, a Form 51. with aFonn 51S is to be used. 

If a Defence i filed usi ng tile Electronic System, a Form 51 is lo be used with a Form 51S 
uploaded 

If a revised (amended) Defence is filed, a Form 52 is to be used. 

65.9-Conduct of cross claim 

( 1) Unless the Court otherwise orders or the context otherwise indicates, the rules that 
apply to claims apply, ,vith any necessary changes, to cross claims and the parties are 
to conduct a cross claim in the same manner as a claim. 

(2) Unless the Court otherwise orders, a claim and cross claim are to be the subject of 
common hearings and a common trial. 

(3) Unless the Court othmvise orders, a cross claim may proceed notwithstanding that the 
claim has been the su~ect of judgment., resolutim early finalisation or a stay of 
proceedings. 
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Part ~Pleadings su bsequ ent to defence 
66.1-Affidavit of personal injury particulars 

(I) Suqject to subrule (2), if a claim compiises or includes a personal injurv claim. the 
applicant on th.e claim must file and senre an affidavit of personal injury particulars. 

(2) This rule dces not apply to a criminal injuries compensation proceeding llllder Chapter 
21 Part 3. 

(3) Unless the Court otherwise orders, an affidavit of personal injmy particulars must be 
filed within 28 days after service of the first defence to the statement of claim in which 
the personal jnjury claim is made . 

(4) Unless the Court otherwise orders, an updated affidavit of personal injury particulars 
ITIUS, be filed-

(a) within 28 days after receipt of a request by a respondent, provided that at least 6 
months have elapsed since the most recent statement; 

(b) ·within 28 days after the applicant becomes aware that a previous atement was, 
or has become, inaccurate in a mate.rial respect; or 

(c) When the Court orders. 

(5) An affidavit or updated affidavit of personal injury particnlars must be in the 
prescribed fonn and contain, to tl1e best of the applicant 's knowledge, information and 
belief, each item of information required by the prescribed form except any 
information that all other parties have agreed need not be included. 

P,~saibed form-

Form IO Affidavit of Personal Injmy Particulars 

(6) An updated affidavit of personal injury particularn need only contain information mat 
needs to be amended or updated ince the previous statement. 

66.2--Reply 

( 1) An applicant on a claim may file a reply to a defence to that claim 

(2) Unless the Court otherwise orden;, any reply to a defence must be filed within 14 days 
after service of the defence. 

(3) A reply or amended reply nmst be in tlie prescribed form and comply witlI the~ 
rules in Part 7. 

PttstrRled for m

Form 53 ~ 

Part 7-Pleading rules 

Division I-Universal pleading rules 

67.1- Definitions 
In tllis Part, unless the contrary intention appears

fact means a proposition of fact or law_ 

67.2-Pleading rules 

( l ) A ~ nmst-
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(a) comply with the relevant pre cribed fomi; 

(b) be divided into consecutively nwnbered paragraphs, each paragraph. dealing 
with a sepante matter, and 

( c) be as concise and precise as practicable. 

(2) A pleading must-

(a) et out the aflinnative facts relied on by the party lo establi h the party's claim 
or de fence to a claim; 

(b) identify any statutory provision relied on by the party to establish the party' s 
claim or defence to a claim or in answer to an allegationoffuct by the opposing 
party; and 

(c) give filir notice of the party' s case to the opposing pany so as to avoid the 
opposing party being taken by surprise at or in preparation for trial. 

(3) A pleading must not-

(a) make inconsistent allegations of fuel unless one is expressed lo be in the 
alternative to the other; 

(b) contain material th.at is irrelevant or unnecessary to perfo1m the functions of the 
pleading identified in subrule (2); 

(c) contain material that i ewsive or ambiguous; 

(d) contain material th.at is scandalous, frivolous or vexatious; or 

(e) be an abuse of the process oflhe Comt. 

( 4) A l1ill!ill!1& may refer to events occurring aft.er institution of the proceeding. 

67.3-Certification 

( 1) APk1!ding must, if filed by a law finn, include a certificate by the responsible solicitor 
in the relevant prescribed form that it is filed in accordance with the instructions of the 
client, there is a proper basis for each allegation of fact init and it complie ,-ith these 
Rule . 

(2) A pleading must, if filed by a party, include a certificate by the party in the relevant 
prescribed foun that the party is responsible for the pleadi11g and each allegation of 
fuct in it is true to the best of the party's knowledge, information and belief. 

67.4--Provislon of document referred to In pleading 

A party who files a pleading that refers to a document that is in the paity' s possession, 
custody or power must, on request filld payment of a reasonable copying fee, provide to 
another party a copy of the document. 

Division 2-Specific pleading rules 

67.5---Statement of claim pleading rules 

( l) A statement of claim must comply with the relevant prescribed form 

Prescribed forms-

Form I Claim and Form I S Statement of Claim uploaded with Claim 

Form IA Claim -Building Worn: Contractors Act and Form !AS statement of Claim uPloaded 
with Qaim Builcing Work Cootractor~ Act· 
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Form JB Cl aim - Retail and Commercial Leases Act and Fonn JBS Statement of Claim 
uplooderlwith Claim Relai l and Commercial I.ea !'.@ Act 
Form JC Claim - Second Hand Vehicle Dealers Act and Form JCS Statement of Oaim 
uploaded wifu Claim - Second Hand Vehicle Dealers Act 

Form 1D Claim - alive Title Ccmpensation 

Form 8 statement of Claim Standalone 

Form 8A Statement of Claim- Buildng Work Contractors Act - Standalone 

Form 8B Statement of Claim- Retail and Commercial Leases Act - Stnndalone 

Form SC Statement of Claim- Second Hand Vehicle Dealers Act- Standalone 

Form 61 Cro ss Claim and F<Ym 61S Statement of Cross doim uploaded with Claim 

Form 62 Statement of Cross Claim Standalone 

(2) If a claim comprises or includes a personal injurv claim the statement of claim must 
tate in general temis (without containing the detail required for the affidavit of 

personal ir~m:y particulars m,derrule 66.1 )-

(a) the nature of the injury and any resulting disability; 

(b) the nature of treatment received and expected to be required; 

(c) the resultant effect on the applicant ' s past and present capacity to earn income; 

(d) the resultmlt effect on the applicant' s past and present ertjoyment oflife; and 

(e) the kinds of economic and non-economic loss suffered by the applicant. 

(3) Subject to rule 69.1 and rule 69 .2, a statement of clairn :may raise a new cause ofaction 
based on events occurring after the commencement ofthe claim or cross claim ta ,Yhi ch 
it relates . 

Note-

Rule 69.1 and n~e 69.2 preclude amencbuents if the amencbuent would add a cause of action 
that is statute ban-ed Rule 69 .JQ) entitles a party to apply f,.- au order disallowing an 
amendment made without leave,.- consent. 

Magistrates Court 

( 4) The Clairn or statement of claim must state-

(a) to the exterlt that a monetmy claim is made, the total amount of the monetmy 
£!mm; 

(b) to the extent that a claim is made for the return or delivery of property, the total 
value ofthe property; 

( c) to tlie extent that the claim is for damages or compensation, the amount sought; 

( d) to the extent that tlle claim is for otherrelie f, U1e tot al value of that relief, and 

(e) the total of each afU1e above items, being the total claim. valu.e . 

67.6---Defence pleading rules 

(1) A defence must specifically admit, not admit or deny (in each case with or without 
qualification or elaboration) each allegation of fact in the statement of claim. 

(2) Thi. rule does not derogate from the obligation to comply with rule 67.2(2). 

(3) lfa defence admits an allegation, unless the Court otherwise orders, to the extent that 
the allegation is admitted-
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(a) U1e opposing party is entitled. to rely on that acbnlssion and is not required to 
prove that allegation at trial; and 

(b) the party making Urn admission must not adduce evidence to di prove tlie 
allegation. 

(4) If a defence does not admit an allegation, the party is entitled to put the opposing party 
to proof on that allegation but, unless the Court othen'iise orders, not to adduce 
evidence to disprove the allegation. 

(5) If a defence denies an allegation, the pruty i entitled to put the oppo ingpmty to proof 
on that allegation or adduce evidence to negate the allegation but, unless the Court 
otherwise orders, not to rely on any other answer to the allegation required to be 
pleaded by rule 67.2(2) unless and to the extent that the party has complied with rule 
67.2(2). 

(6) If a defence doe not addre. an allegation of fact in the statement of claim. it i taken 
to be denied. 

(7) If a respondent contends that the Court does not have jurisdiction to hear and determine 
the action or otherwise oQjects to the Court's jurisdiction, the re pondent must plead 
the objection in the defence and file at the same time as th.e defence an interlocutoiy 
application seeking hearing and detennination oftlie objection. 

(8) To avoid doubt, tl1i :rule applies, to the extent appUcable , to a defence to a sho1t form 
statement of cl aim as well as to a defence to a statement of claim 

67.7-Reply pleading rules 
( ! ) A reply may specifically admit, not admit or deny (in each case with or without 

quali.li.cation or elaboration) an allegation of fuct in the defence. 

(2) This rule does not derogate from the obligation to comply with rule 67.2(2). 

(3) Subm.les (3) lo (5) ofmle 67.6 apply to areplyintli.e srune manner, with any necessaiy 
changes, as fuey apply lo a defence. 

(4) Ifa reply does not address an allegation offact in the defence, it is taken to be denied. 

Part 8--Su bstitution of statement of claim for short form 
statement of claim 

68.1-Filing of full pleadings 

( I) Sul:1iect to subrule (2), if an applicant file a Claim containing a sho1t form statement 
of claim and a .respondent file a defence, the applicant must file a statement o f claim 
in accordance with rnle 63 .l within 21 days after service oftlie defence. 

(2) If the applicant files ru1 application for umrnaiy judgment under mle )44.2 wit.llin 
21 days after service of a defence, the obligation to file a statement of claim is 
suspended unle and 1u1ti1 I.lie application for summaiy judgment i dismis ed. 

(3) If the application for summary judgment is dismissed, the applicant must file a 
tatement of clainl within 21 days after th.e date of dism.is al. 

( 4) If the applicant files a statement of claim under this rule, a respondent may file an 
atnended defence responding to the statement of claim within 14 days after service of 
the statement of clainl. 
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( 5) The applicant may file a -reply to a defence or amended defence witlti.n 14 day after 
service of an amended de fence or after the time for filing an amended defence expires. 

Part 9-Amendment of originating process or pleadings 
69.1-Amendment without consent or leave 

( 1) Su~ect to subrule (2), a party may amend a Claim or pleading (but not to introduce an 
additional party) at any time up to 14 days after the last date on which lists of 
documents are due to be filed by operation of these Rules or order of the Court. 

(2) A party may not amend under this rule if the amendment would add a cause of action 
that is statute barred. 

(3) If a party makes an amendment under this rule, another pmty may apply for an order 
disallowing the amendment in whole or in part on the ground that, ifleave had been 
sought to make the amendment, it would have been refused. 

( 4) On an application under subrule (3), the onus will be on the party seeking disallowance 
of the amendment to persuade the Court that it should be chsallowed. 

ote 

Onina1ily a pa1ty amending a dorumeot uoder lhis rule (or Illll\..ll2..l) must pay the colts of each 
other party oflhe amendment ee rule 194.4(2). 

niere is no limil' on the number of Limes a document may be amended under this n~•-

69.2-Amendment by consent or with leave 

(I) A party may amend a Claim or I!!fil!!fu:!g (including to introduce an additional party 

(a) by coraent; or 

(b) with the leave oft}1e Colllt. 

(2) Ifleave is granted to an1end a Claim or~-

(a) to add a cause ofaction that is statute barred; 

(b) to add an applicant in respect of a cause of action that is statute barred; or 

(c) to add a respondent in respect of a cause of action thai is statute barred, 

the amendment takes effect on a date fixed by the Court not earlier than the date on 
which llie application for leave to amend. was made or foreshadowed unless llie Court 
make an order tmde:r subrule (3). 

(3) The Court may order 11-..a.t the amendment relate back to the date on which the claim 
the subject of the amendment was insi.i tuted-

(a) if subrule (2)(a) applie - if the new cause of action arises out of subS.antially 
the same facts as the original cause of action; or 

(b) ifsubrule (2)(b) or (c) applies-if the failure to join the additional party arose 
from a genuine mistake. 

69.3--Manner of amendment 

(1) If a party is entitled. to an1end a Claim or I!!fil!!fu:!g under mle 69.l or 69.2. the 
an1endment must be made by filing a revised version of the Claim or pleading in 
accordance willi rule 33 .2. 

(2) A party who files ar1 amended Claim or~ must e1ve it on each other party as 
soon as practicable. 
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69.4--Consequentlal amendment 

( ! ) If a party amends a Claim or pleadine. a responding party may amend its pleading in 
response to the Claim or pleading consequerrially on the amendment. 

(2) Unless the Court otherwise orders, fill amended defence to an amended Claim or 
amended statement of claim rrmst be filed "-'lthin 14 days after service of the amended 
document. 

(3) Unless the Court otherwise orders. an amended reply orreply to an amended defence 
must be filed within 7 days after service of the amended document. 

69.S-Costs of amendment 

Unless the Coun otherwise orders, a party who amends a Claim or pleading under rnle 69.1 
or rule 69.2 must pay the costs thrown away by another paity as a re~u1t of the ainendment 
on the standard costs basis payable when the claim is dete• nined by judgment. 

Part l~Particu lars and str ike out 
70.1-Request for particulars 

(1) A party may by written notice request better particulars of an opposing party's 

~-
(2) A request for better particulars must be served within 28 days, or such other period as 

may be ordered by the Court, of receipt by the requesting party of the ~ in 
que&ion. 

(3) A party who receives a notice under subrule (1) within the time specified under 
subrule (2) must, "-'ithin 14 days or such other period as may be ordered by the Court, 
provide a written response responding in respect of each request by eith.er-

(a) providing better particulars; 

(b) offering to provide betterpartic lllms and indicating when they will be provided; 
or 

(c) declining to provide better partictilars. 

70.2-0rder for better particulars 

( !) The Court may ordera party to provide better particulars of its case by-

(a) filing and serving an amended~ containing such particulars; or 

(b) filing and serving a separate document containing such pruticlllars. 

ote 

Orcinarily, if particulars are ordered, the order will be for an amended pleading. 

However, lhe Com1 may order that particulars be provided in the-fonn of a Scott Schedule or 
another clocumenl separate from the pleading, i.n which ca e the Court may also order a response 
to the better po,ticul ors. 

(2) Ordinarily the Court "-'111 only order better patticulars in respect of a~ if-

(a) a want of particularity results in the pleading not complying with the pleading 
rules in Part 7; filld 

(b) the party seeking the particulars will otherwise suffer substantial prejudice. 
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70.3-Strlke out 

(1) The Court may strike out all or part ofa Claim orpleadingif-

(a) it does not comply with these Rules; 

(b) it is frivolous, vexatious or an abuse ofthe process of the Court; or 

(c) it does not disclose a reasonable cause of action or defence (as applicable ). 

(2) If the Court ruikes out all or part of a document under subrule (I), it may if ii thinks 
fit grant leave to file within a specified time an amended or ubstituted document 
rectifying the matter: that. caused the original document to be struck out. 

Part 11-Effect of pleadings 
71.1-Party bound by pleading at trial 

At the~ of a claim, a party is bound by an assertion or admission made in a~ :filed 
by the party lll11.ess the Court gives leave to amend the pleading to withdraw or amend the 
assertion or admission. 

71.2-Party cannot go beyond pleading at trial 

( l ) Al. the trial of a claim, a party is not entitled, without leave of the Court-

(a) to adduce evidence of a matter tlmt should have been, but is not, pleaded in ti~ 
party's~ or 

(b) to raise an issue that should have been, but is not, raised in the party's pleading. 

Note-

Subrule (1) does not apply to evidence or issues relevant only lo cre<il. 

(2) The Court may decline to entertain an application for leave llllder subrule (1) lll11.ess 
the party seeking leave applies for leave to amend the party's pleadine. to plead what 
should have been pleaded. 

(3) In deciding whether and how to exercise its discretion to grant or refuse leave llllder 
subrule (!), the Comt will have regard amongst other tltings to----

(a) material that was available to the parties apart from the pleadings: and 

(b) mattern that would be relevant to an application for leave to amend the party's 
pleading to plead what should have been pleaded. 

Part 12---Consolid ated pleading 
72.1-0rder for 1•rogrefflve consolidated 1J1eadi11g 

( l ) The Couit may order that, instead oftl1e pai.ties filing pleadings contained in sepai.-ate 
document the pattie file progressively their pleacfu1gs as part of a consolidated 
pl eading in the prescribed form in accordance ,vith subrule (2). 

Prescribed form-

Form 9 Consolidated Pleacing 

(2) Ifthe Cout1 make an order under subruJe ( 1 )--

(a) the applicant must file an initial version of tlte consolidated pleading in the 
pre cribed farm containing the matters that would :in any other case be pleaded 
in the statement of claim; 
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(b) each respondent or interested pruty to tJ1e action must file a revised version of 
the coruolidated pleading in the prescribed form containing the matters that 
would in any other case be pleaded in the defence; 

E."1Cample----

lf there are 2 respondents to the action, each must file a separate consolidated pleading 
containing that party' s defence to the statement of claim against lbal party. 

(c) if the applicant wishes to file a reply lo another party's defence, the applicant 
must file a revised version of lhe consolidated pleading in the prescribed form 
containing the matters that would in any other case be pleaded in the reply to 
that party' s defence; 

(d) paragraphs (a) to (c) apply separately to pleading in a cross claim in the same 
manner, with any necessary changes, as they apply to~ in a claim. 

Exwnpl 

If the :first req:,ondent to the action brings a comller claim against the applicant, there is 
t:o be a separate coosohdaled pleacli.ng lo represent the pleadine.s in the counter claim. If 
the second respondent lo !be action brings a third partv claim there is to be a separate 
consolidated plea<ing lo represent the pleadinss in the third party claim. 

(3) If the Court makes an order under subrule (1), Parts 3 to 11 apply lo the consol:idaed 
pleading or the relevant prut of the consolidated pleading in the same manner, ,vith any 
necessary changes, a~ they apply to separate plead:ines. 

72.2-0rder for consoUdated pleading 

(1) 

(2) 

The Court may order that, in addition to the parties filing pleadin2S contained in 
eparnt.e documents, the applicant on the cl.aim or cros cl.aim or a11other party file a 

consolidated pleading in accordru1ce with subrule (2). 

If the Court makes an order under subrule (1 ), the party the su~ect of the order must 
file and serve a consolidated pleading on the same basis as if a progressive consolidoced 
pleading had been prepared underrule 72. l. 

Part 13--Discovery 

Division I-Introduction 

73.1-Deflnitions 

In this Part, unless the contrary intention appears

complex electro11ie protocol---see rnle 73.6; 

discoverable documtml ee rule 73.7(4). nile 73.8(2) or rule 73.9(2) as applicable; 

discovery by caJ.egory meruis discovery of directly relevru1t documents fulling within 
specified categorie in a person's pos ession, custody or powe1; 

ge11eral discovery means discovery of directly relevant documents in a person' s posse sion, 
cu tody or power, 

list of documetl1$ means a list of discovered documents filed or to be filed under this Pan; 

pllysical protocol----see rule 73.4; 

prMleged document mean~ a document that is privileged from production on the ground of 
legal professional pri v:ilege, public interest immunity or another recognised ground; 

simple eledro11ie protocol-see rule 73.5; 
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specific discovery means discovery of pedtied docmnents or categories of documents in a 
pernon' s possession, custody or power. 

73.2-Making discovery 

A pernon makes discovery ofdocmnents in accordance with tJtis Part-

(a) by filing and serving a list of discoverable documents that me or were in the person's 
possession, custody or power in accordance with tltis Part; and 

(b) in respect of documents that me discovered and in the person's posse ion, cu...<tody or 
power-by numbering them, arranging them in numbered order, making them 
available for in<,pection and providing copies of or making them available for copying 
in accordance with tltis Part. 

73.3---Fonn and content of list of documents 

(1) Thi rule applies unles the Comt otherwi e ordern or the parties unanimously 
otherwise agree. 

(2) Ali t of documents must, subject to ubrule (3), (4) and(5)-

(a) list each discoverable docmnent in the pernon 's possession. custody or power in 
respect of which no claim of privilege is made; 

(b) list each discoverable docrnnent in the pernon's possession. custody or power in 
respect of which a claim of privilege is made, identifying the nature of the 
privilege and ground on which it is claimed and describing the document in 
sufficient detail that it can be identified and the fuct that it is privileged i 
apparent from its description; and 

(c) list each discoverable document that was in the person's possession, custody or 
power, describing it in sufficient detail that it can be identified and identifying 
when it left the person's po ession custody or power, where it went and v11nere 
it i now believed to be. 

(3) A document need not be disclosed in a list of documents if-

(a) it is a copy of a document that has been disclosed and there is no evidentiary 
significance in the fuct or content of the copy, 

(b) it is a communication or record ofa communication between parties (personally 
or by their lawyers) after in~titution of the proceeding; or 

(c) it has been filed in the proceeding. 

(4) A li~l of docrnnents may list a bundle of documents as a single item if-

(a) il comprises a physical or electronic file of documents that was kept as a file 
before, or other than for the pmpose of, tJ1e proceeding; or 

(b) the documents are of a homogenous character. 

(5) A prjyjleged document need not be disclosed eparately if it i encompassed by a 
generic description of-

(a) corrnnunications and records of communications between a person and the 
person's lawyer for the dominant pmpose oflegal advice or representation in the 
proceeding; 

(b) drafts of documents prepmed for the dominant purpose of legal advice or 
representation in the proceeding; or 
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(c) opinions or advice of counsel. 

(6) Unle the Court oth.eiv,ise orders or the partie unanimously otherwise agree, a list of 
documents must be in the appropiiate presoibed fol.11l for a separate list of docwnents. 

Prts,rlbtd forms--

Form 73A List ofDocuments- Physical Protocol 

Form 73B List of Documents- Simple Electronic Protocol 

Form 73C Li st of Documents - Complex Electronic Protocol 

(7) A list of documents must number sequentially each document in the list. 

(8) Each discovered document in the person's possession, custody or power must be 
marked with the con-esponding nwnber. 

(9) Sul!ject to subrules ( 4) and (5), a list of documents must list documents in 
chronological order and undated documents must be placed in the best approximation 
of their chronological order. 

(10) A person filing a list of documents must, by the person's solicitor ifrepresented or by 
the person if not re_presented, certify the list of documents in accordance with the 
prescribed form. 

( 11 ) Unless the Court otherwise orders or the parties tmani.mously otherwise agree, a list of 
documents must be prepared in accordance with the phvsical protocol. 

Division 2-Protocols 

73.4--Physical protocol 

( l) This nile governs physical discovery (the physical protocol) when use of an electronic 
protocol is not needed. or justified. 

(2) Physical documents rm1. t be di covered in their native physical fonn. 

( ) Electronic documents may be discovered in their native electronic fmm. 

( 4) The list of documents must be in the presctibed fonn for a separate or consolidated list 
of documents . 

Prtscrlbtd forms--

Form 73A List ofDocuments - Physical Protocol (under rule 73.3(6)) 

Form 74A List ofDocumenls Consolidated - Physical Protocol (undermle 73.11(2)) 

73.5---Simple electronic protocol 

( 1) Schedule 4 Part 2 provides for a simple form of electronic discovery (the simple 
electronic protocol) when-

(a) it is desirable for each patty to have an electronic database identifying each 
disclosed document; and 

(b) use of the complex electronic protocol is not needed or justified. 

(2) The list of documents must be in the p:resc1ibed form for a separate or consolidated list 
of documents. 

Pn,sa-ib ed forms--

Form 73B List of Documents- Simple Electronic Protocol (under rule 73.3(6)) 

Form 74B List of Documents Consolidated- Simple Electronic Protocol (under rule 73.11{2)) 
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73.6--Complex electronic protocol 

(1) Schedule 4 Pait 3 provides for an advanced fonn of electronic discovery (the complex 
electro11ic protocof) when-

(a) it is desirable for each party to have an electronic database identifying each 
disclosed document; and 

(b) there will be a relatively large number of disclosed documents or it is anticipated 
that tltere will be an electronic trial. 

(2) The list of documents must be in the prescribed fonn for a separate or consolidated list 
of docwnents. 

Pn,sa-ib td form s--

Form 73C J,isl of D ociuneuts Complex RI ectronic Protocol (under ntle 73 3(6)) 

Form 74CIJst of Documents Consol jdated Complex Electronjc Profocof (under mte73 Jl (21} 

Division 3-Lists of documents 

73.7-General discovery 

( I) This rule applies to require general discovery unless the Court othe.rwise orders or the 
parties unanimous! y otherwise agree. 

(2) Each applicant and respondent in a proceeding must make discovery of discoverable 
documents that are or were in their possession, custody or power in accordance with 
this Division. 

(3) An :interested party must make di cove1y of discoverable document that are or were 
in their possession, custody or po"-'llr if-

(a) the party receive by the close of pleadings written notice from an applicant or 
respondent in the proceeding requiring the party lo make general discovery: or 

(b) the Court so orders. 

(4) A party who is required to make discovery under this rule must, wilh:in 28 days after 
the close of pleadine.s, file and serve a list of documents. 

(5) A document is a discoventble docummt for the purposes of this rule if it is direcUy 
relevant to an issue raised in the proceeding and, if pleadine.s have been filed, the issues 
for this purpose are defined by the pleadine.s. 

( 6) Without limiting the generality of the definition of discoverable document in 
subrule (5), a document is direcUy relevant in the context of discovery made by a party 
to the proceeding if it is intended to be relied on at trial by that party or it supports or 
adversely affects a party's case. 

73.8--Discovery by category 

(I) The Court may order or the parties may unanimously agree that discovery by categorv 
be made instead of genernl discovery. 

(2) A document is a discoverable document for the purposes oftlriB rule if

(a) it would be a discoverable document for the purpose of rule 73.7· and 

(b) it falls into a cocegory specified by the order or agreement. 

(3) Unless the Court otherwise orders or the parties unanimously otherwise agree, subrules 
(2), (3) and (4) ofl:l.lk.ll..Z apply when djscoyery by category is ordered or agreed 
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73.9-Speclfic discovery 

( ! ) The Court may order or the parties may unan:imously agree that specific discovery be 
made instead of general discoverv. 

(2) A document is a discuverable doc1m1ent for the purposes of this rule if it falls into a 
category specified by the order or agreement. 

(3) Unless the Court otherwise orders or the pmties unanimously otherwise agree, subrules 
(2), (3) and (4) of rule 73.7 apply when specific discovezy is ordered or agreed. 

73.10--Continuing discovery obligation 

If a person who has filed a list of documents pursillll1t to this Division or an order of the 
Court-

(a) comes into possession, custody or power ofa discoverable document not included in 
the list of documents (including a document that came into exi ence after uch filing); 
or 

(b) become" aware that there i in their po essi on, cu..stody or power a discoverable 
docmnent not induded i:n a fu.t of documents filed under thi rule, 

the person must, as soon as practicable, file and serve arevisedlist of documents that includes 
that document . 

Division ~onsolidated list of documents 

73.11-Consolidated list of documents 

( I) The Court may order or the parties may unanimously agree that, instead of each party 
filing a sepmate list of documents, the parties me collectively to file a single 
consolidated list of documents in accordance with this rule and in accordance with the 
phvsical simple electronic or complex electronic protocol. 

(2) A consolidated list of documents must be in the appropriate prescribed form for a 
consolidated list of documents. 

Presc,·lbed forms-

Form 74A List ofDocumeals Consolidaled - PIIysicaJ Protocol 

Form 74B List ofpocument:s consoljctared - Simp)e Electronic Protocoj 
Form 74C Li st of Documents Consolidated - Complex Electronic Protocol 

(3) If a consolid.--ted list of documents is to be filed-

(a) the applicant in the proceeding must within the time fixed by the order or 
agreement file and serve the initial version of the consolidated list of documents, 
identifying the applicant as the party disclosing and the date the document is 
added in the appr·opriate columns; 

(b) each other party must in turn, within the time fixed by the order or agreement, 
file and serve an updated version of the consolidated list of documents, 
identifying the party as the party disclosing and the date on which the document 
is added in the appropriate columns; and 

(c) if a pmty would be required under rule 73.10 to update that pmty's list of 
documents, the pmty must update the consolidated list of documents, identifying 
the pmty as the party disclosing and the date on which the document is added in 
the appropriate columns. 
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(!) A person who files a Ii& of documents must make available for inspection by a party 
to the proceeding the discovered documents, other than privileged documents. in their 
po e sion, custody or power. 

(2) The person rrru& make the documents available for irnpection

(a) within 10 kilometers of the general po& office at Adelaide; 

(b) if the hearing location of the proceeding is a place other than Adelaide, within 
IO kilometers of the hearing location; or 

(c) at such other place as may be agreed. 

(3) The peISOn must make the documents available for inspection on a working day at a 
time between 9 .00 am and. 5.00 pm nominated by the inspecting party onnotless than 
48 hours' notice. 

(4) The person mu& make available reasonable facilities for inspection including-

(a) when not self-evident-a person alie to explain the arrangement of the 
documents am~ if necessmy, locate docwnents by reference to the list; 

(b) when necesswy- equipment needed to view a document (for example, for an 
electronic or microfiche document); or 

(c) when reasonably requested- production for inspection of documents in stages. 

( 5) If a document is not in the person's physical possession but is obtainable by t11e person, 
the person must take all reasonable steps to obtain the document. 

73.13--Copying 

(1) A person who files a list of document must, on not less than 48 hour 'notice and on 
reasonable terms as to payment, make available to an inspecting party facilitie for 
copying discovered documents, other than privileged documents. in the possession, 
custody or power of the person nominated by the inspecting party during an inspection 
under rule 73.12, including, ifrequested, a person to undertake the copying. 

(2) A person who file a list of documents mu&, on rea'SOnable tenns as to payment, 
provide to an inspecting party copies ofrequested discovered documents, other than 
privileged documents. in their possession, custody or power as soon as practicable after 
thereque t. 

(3) To avoid doubt, a party may inspect or request copies of discovered documents from 
time to time. 

Di\'ision ~Court orders 

73.14---Moclification of rules for clisco\'ery 

(I) The Court may order that the operation of the rules in this Pmt be modified in a manner 
specified in the order. 

(2) For example, the Court may order that-

(a) the parties, or a party, need not make discovery or the parties', or a party's, 
obligations to make discovery be limited; 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1523 
 

99 

(b) U1e criteria for a discoverable docwnent be modified (including broadening or 
narrowing the criteria); 

( c) the time for filing a list of documents be modified; 

(d) discovery be made in stages; 

(e) a documelli, or class of documellis, need not be disclosed, or be disclosed 
separately; 

(f) a party describe documellis with greater precision; 

(g) a bundle of d.ocuments be listed a~ a single item; 

(h) llie simple eleclron:ic protocol or complex electronic motocol apply :instead of 
the physical protocol; 

(i) the foun ofalist of docwnent otherwise be modified; 

0) docwnents be produced for :inspection in a specified manner or copie be 
provided on. pecified teuns; 

(k) a pe11,on's list of documellis be verified on oath; or 

(1) an agreemelli made under rule 73. 18be cancelled and the parties make discovery 
under the rules in, or an order under, this Part. 

73.15-En:forcement and other orders 

(l) If there is rea~n to doubt whether a person has fully complied with an obligation to 
disclose, produce for :inspection or copy a document under this Part (whether under the 
rules in or an order or agreement under this Part), the Court may make such orders as 
it thinks fit to detennine whether there has been full compliance or to ensure or enforce 
full compliance. 

(2) For example, the Court may order that-

(a) a person' list of documents be ve.rified on oath; 

(b) a peroon make specific discovery of specified documents, or categorie of 
documents, b1 U1eir po e ion, custody or power; 

(c) a peraon file an affidavit, or give oral evidence, deposing to whether ape on 
has pecitied documents or categories of documents in their posses"ion, cu&ody 
or power, 

(d) a pe11,on answer written questions; or 

(e) a pe11,on appear before the Court for examination. 

73.16---0rder for 11roduction or non-production 

( l) The Court may order that a person produce a document, whether or not it has been 
discovered or is required to be discovered, for inspection by me Court or inspection or 
copying by a party. 

(2) If a person objects to producing a paiticular document to a party, the Court may order 
its production to the Court so lliat llie Co111t can detennine the o'~ ection. 

(3) The Court has a discretion, on objection to Ure production ofadocumelli, to relieve me 
objector from the obligation to produce the document if sati tied that the document 
neither supports nor adversely affects ilie case of any party to ilie proceeding. 
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73.17-Confldentlal documents 

The Court may make such order as it thinks fit to protect the confidentiality of a document 
discovered or produced under this Part. 

Division 7-Agreement of parties 

73.18-Modification of rules for discovery 

The parties may agree in writing that the operation of ml.es in this Part be modified in a 
manner specified in the agreement provided that-

( a) each party to the proceeding at the close of pleadings is a party to the agreement; and 

(b) tl1e agreement is signed by each party by the close of pleadings. 

E."ample-

For e.xamplc, the porlies may agree on any of the matters set oot in rule 73.14(2). 

Part l~Expert reports 

Division I-Introduction 

74.J-Definitions 
In this Part, unless the contrary intention appears-

due date means 6 weeks after the close of pleadings or such other date as may be ordered by 
the Court; 

expert means a pe:rson having, or purporting to have, expertise or experience in a field 
qualifying the person to give expert evidence within the field (and, to avoid doubt, includes 
a party, partner or associate ofaparty or person employed by a party); 

expert report means a written report by an expert relevant to issues in the proceeding in 
question including a summary expert report but excluding a report by a shadow expert; 

shadow experl--'i/£e nile 74 .13; 

sununary expert report- see rule 74. 12. 

Division 2-0bligations of parties 

74.2-Letter reque~ti.ng e:\l)ert report 

(I) A party who requests an expert to provide an expert reoort must, within 7 days of 
arranging for the expert to provide an expert repo1t send a letter to the expert-

(a) setting out the a..=ptions the expert is requested to make for the purpose of 
expressing an opinion; 

(b) setting out any investigations the expert is requested to make for the purpose of 
expressing an opinion; 

(c) setting out the materials provided to the expert for the purpose of expressing an 
opinion; 

(d) setting out the questions on which the expert is asked to express an opinion; and 

( e) attaching a copy of this Pmt. 

(2) A party who reque ts an expert to provide an expe:rt reoo1t must, within 7 days of 
sending a letter lo 1]1e expert under subru.le (1), serve on each party lo the proceeding 
a copy of the letter. 
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Nole-

Merely retaining an expert foc a proceeding without providing any substantive instructions to 
the expert does nol· constilute arranging for lhe expert Lo provide an expert reporl foc the 
purpose of subrule (!) . 

74.3---0btain and serve expert reports 

(l) Subject to rule 74.13, a party must, within. 7 clays of the close of pleadings, serve on 
each other pmty to the procee&ng a copy of each expert report in the party' s 
po ession, custody or power relevant to the subject matter of the proceeding not 
previously served on that party (whether or not the pw.ty intends to rely on the repo1t 
at the !!:ill!.). 

(2) If a party intends to adduce expert evidence at trifil, the party must, by the due date. 
obtain an expert report complying with rule 74 10 from each intended eiq>ert. 

(3) Subject to rule 74.13, a party must, by the due date, serve on each other party to the 
proceeding a copy of each expert repmt in the party's possession, cu&ody or power 
relevant to the subject matter of the proceeding not previously served on that party 
( whether or not the party intends to rely on it at the !!:ill!.). 

(4) If a party wishes to adduce at trial expert evidence of which notice should have been, 
but was not, given by an expert report from the witness (including evidence outside 
the scope of an expert report. senred under this rule)-

( a) the pw.ty mu~t fust ottain leave of the Court; and 

(b) unless tlte Court otherwise orders, ifleave is given, the party must pay the 
incremental costs of each other party cau~ed by the failure to comply with this 
rule. 

74.4---Provh,ion of information and documents 

( !) A party may request another party who has disclosed an expert report to provide-

(a) a copy of written communications and records of communications between the 
party or a representative of the party and the e.Kpert or between the expert and 
another expert relevant to the content of the report (relevam comnu111icatio11s); 

(b) details ( date, pw.ties and substantive content) ofrelevant communications if they 
were oral and not recorded; 

( c) a copy of documentary material on which the expert Ielied in making the report; 
or 

(d) details of any fee or benefit that the expert has received, or is or will become 
entitled to receive, for preparation oflhe report or giving evidence. 

(2) A pmty who Ieceives a request tmder ubrnl.e (I ) must comply with it as soon as 
practicable. 

Division 3-Expert code of conduct 
-oie-

Tiris Division contains harmonised rules. 

74.5---G eneral duties to Court 

An expert, other than a shadow expert , is not an advocate for a party and has a paramount 
duty, overriding any duty to the pw.ty to the proceeding or otJ1er person retaining the e:xpert, 
lo assist the Court impartially on matters relevant to the area of expertise of the witness. 
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74.6-Content of report 

( I) Su~ect to rule 74.12. an expert report (including a supplementary report) mu& comply 
with the requirements set out in Division 4 . 

(2) An expert must prepare a supplementary report if required to do so under rule 74. 11. 

74.7- Change of 01,inion 

\}lh.enan expert has provided to a party an expert re001t. and the expert subsequently changes 
their opinion on a material matter. tl1e expe1t :must as soon as practicable provide to the pmty 
a supplementary repo1t in accordance wit11 rule 74.1 10). 

74.8-Conferral with prior exi,ert 

(1) An expert preparing a report in response to, or in the same field of expertise or dealing 
·with the same subject matter as, an exyert report by another ex-pert (a prior expert) 
hould, to me extent practicable, confer wim me prior expert about meir respective 

assumptions and opinions. 

(2) A prior expert asked to confer should, to the extent practicable. confer with the 
subsequent expert about their respective asSUlllptions and opinions. 

74.9-Conference of experts 

( l ) 

(2) 

If directed to do so by the Court, an expert must-

(a) confer wit11 any other expert; 

(b) 

(c) 

provide the Court ·with a joint report specifying (as the case require ) matters 
agreed and matters not agreed and the reasons for the expert not agreeing; and 

abide in a timely way by any order ofth.e Court. 

Each expert must-

(a) exercise their independent judgment in relation to every conference in which the 
expert participates pmsuant to an order of the Court and in relation lo each repo1t 
subsequently provided, and will not act on any i.rutruction or request to withhold 
or avoid agreement; and 

(b) endeavour to reach agreement ,villi tlle other expeit ( or experts) on any issue in 
dispute between tllem or, fulling agreement, endeavour to identify and clarify 
the basis of disagreement on tlle issues which are in dispute. 

Division ~ontent of expert report 
Nott-

Titi s Division contai n harmonised rul es. 

74.10-Content of report 
An expert report prepared by an expert must-

(a) state dearly the opinion, or opinions, of the expe1t; 

(b) state the name and addres of the expe1t; 

(c) include an acknowledgment mat the expert has read this Part and agrees to be bound 
by its provisions; 

( d) state the qualifications of the ex-pert to prepare the report; 
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( e) state the assumptions and material facts on wliich each opinion expressed in the report 
is based (whether by annexing a letter ofinstmctions or otherwise); 

(fJ identify the reasons for, and any literature or other materials utilised in support of, such 
opinion; 

(g) state (if applicable) that a particular question. issue or matter falls outside the e)l-pert' s 
field of experti e; 

(h) identify any examinations, tests or other investigations on which the expert has relied, 
identifying the per on who canied them out and that per on' qualification , 

(i) to the extent to which any opinion that the expert has expressed involves the acceptance 
of another person's opinion, identify that other person and the opinion expressed by 
that other person; 

(j) include a declaration that the expert has made all the inquiries which the expert 
believes are desirable and appropriate ( save for any matters identified e)lplicitly in the 
report), and that no matters of significance which the expert regards as relevant have, 
to the knowledge of the e)l-pert, been withheld from the Court; 

(k) state any qualifications on an opinion expressed in the report without which the report 
is, or may be, incomplete or inaccurate; 

(1) state "Ml.ether any opinion expressed in the report is not a concluded opinion because 
of insufficient research or insufficient data or for any other reason; 

(rn) where Ute report is lengthy or complex, include a brief summary of the report at the 
beginning of the report; 

(n) identify documents and other materials that the expert has been asked to consider 
(whether by mmexing a letter of instructions or othenvise ); 

( o) attach copies of documents that record instructions given to the expert; mid 

(p) be signed by the e1qJe1t. 

74.11-Supplementary report 
( 1) When an expert has provided to a party an expe:1t report. and the expert subsequently 

changes their opinion on a material matter, the expert nmst as soon as practicable 
provide to the party a supplementary report which shall state or provide the information 
referred to in paragraphs (a), (d), (e), (f). (h), (i), U), (k) and (1) ofrule 74.10 and. if 
applicable, paragraph (g) of that rule. 

(2) In any subsequent report (whether prepared in accordance with subrule (1) ornot), the 
expert may refer to material contained in the earlier report without repeating it. 

Division ~ummary report and shadow experts 

74.12-Summary report 
( I) A party may seek and an expert may provide a written report that sets out in summary 

form a~sumptions made and opinions held by an expert williout the expert complying 
with the requirements set out in rule 74. 10 other than paragraphs ( a), (b), ( o) and (p) 
of that rule (asw,umuy expert report). 

(2) To avoid doubt. subrnle (I) does not affect the obligation of a party to comply with 
rule 74.3(1) and rule 74.3(3). 
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74.13-Shadow e:1.1>ert 

( I) A shadow expert is an expert who-

( a) is engaged to give advice or an opinion on or assist with the preparation or 
presentation of a party' s case on the basis that the expert \viii not give evidence 
at .tltll.: 

(b) has not previously provided a report on the subject of the case other than as a 
shadow expert: and 

(c) as p-art of the engagement gives a certificate in the prescribed fonn certifying 
that the expert-

(i) understands tlut it is not the expert 's role to give evidence at~ and 

(ii) has not previously provided a report on the su~ect of the case other UIB11 
as a hadow expert . 

Prescribed form-

Form 75 Certificate by Shadow Expert 

(2) A party who engages a shadow expen in relation to a proceeding must, as soon as 
practicable after the engagement truces effect, serve on each other party to the 
proceeding-

(a) written notice oftl1e engagement, date oft.h.e engagement and qualifications of 
the shadow expert: and 

(b) a copy of the shadow expe1t 's cettificate under ubmle (l)(c). 

( ) Un1e the Court otherwise orders for special reasons or all partie consent, evidence 
of a shadow expert is not admissible at trial . 
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Chapter 8---0riginating applications 

Part 1- Pre-action steps 
81.1- Pre-action steps 

( I) An applicant is not required to serve a pre-action claim as defined in rule 61.7 before 
instituting a proceeding by way of originating applicatiOIL 

(2) However, if an applicant elects to serve a J re-action clainL Ille parties are required to 
comply with Chapter 7 Part l Di visions 3, 4 and 5. 

Noje-

This rule and this Chapter do not apply lo minor civil actions. Rule 332.2 re(1Jires an applicant 
in a mjnor civjJ oclion instituted by claim or 01igiuating application to erve before acti011 a 
written notice of intentioo to commence the oction ond rule 332.3 requires a respoose to be 
served. 

Part 2-Institution and service of originating application 

82.l-Originating Application 

( l ) A proceeding by way of originating application must be instituted by filing an 
Originating Application in accordance with the prescribed form. 

P~s<1•1b•d forms--

Form 2 Ori ginatiue Application 

Form 3 Originating Applicatioo - Notice of Objection 

Form 4 Originating Applicatioo for Review 

Form 5 Originating Applicatioo - Appeal Agoin st Admini strative Decision 

Form 6 Originoting Applicotioo - IJ1terpleader 

Form 7 Originating Application Ex Porte 

Notes--

See also the spe.cific forms prescribed f<Y specific proceedings by mle 203.8, rule 203.16, rule 
l1lW., Ill.ltl1!!.J., ~9.11!k1:1..Ll., lllltl4U, rnltl4.U, ~ ~ ~ . 
rule 257.3. rule 258.3. rule 262.2, rule 266.2 , rule 293.1, rule 295.1 and rule 296.1 and by 
Schedule 5. 

If the se Rule s require a proceeding to be irnnituted by filing on Originating Application in th e 
prescribed form without identifying a specific form, the prescribed form is Form 2 Originating 
Applicaliou. 

(2) Unle s these Rules otherwise provide, an Originating Application must be 
accompanied by a supporting affidavit in Ille presc1ibed form 

Pn,scribcd form-

Form 12 Affidavit 

Form 14 Exltibit front sheet to Affidavit or Statutory Declaralion 

(3) If an extension of time is sought to commence a proceeding, the Originating 
Application must include a statement to that effect and identify the statutory basis for 
the e.ll.'tension sought. 

(4) If the applicant eeks to invoke the jmisdiction of the Court conferred by the cross
vesting legislation or the corporations cross-vesting provisions, the Originating 
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Application or supporting affidavit must include a statement that the application is 
made 1111der the relevant provision oftJJat legislation (even if the applicant al.so relies 
on another statutory provision for the substantive application). 

(5) Suqject to rule 84.1. an Originating Application may seek relief ba ed on events 
occ1.u:ring aft.er the co1runencement of the originating application. 

Note-

Rule 84.1 requires leave or consent to amend an Originating Application and governs 
amendments that would acid an applicalioo for relief that is statute barred. 

(6) If an originating application may be made without notice, the Court may in urgent 
special circumstances permit the application to "be made orally by the applicant in 
person, by audio visual link or by telephone conference, suJiect to such conditions as 
the Court thinks fit (which without limitation may include the applicant undertaking to 
file specified documents within a specified time). 

l\lfagistrates Court 

(7) The Originatiru?. Application ot supporting affidavit must state-

( a) to the extent that a monetarv claim is made, the total amom1t of the 
monetary claim; 

(b) to the extent tlrat the application is for other relief the value of which can 
be mea'lUied, estimated or approximated in monetary terms, the total value 
of that relief; and 

(c) the total of each of the above items, being the total upplicalion value. 

(8) The applicant must, when filing an Originating Application, identify tlte location at 
which the applicant requests that the proceeding be heard, being a location at which 
the Court sits and either close lo " ;here the action arose or where the respondent lives. 

otc-

The Court wil l take into account lhe request in listing the first hearing but it is in the cliscretioo 
of the Conrl as lo U1e location of the fi rs t hearing. D is in the cli screlioo of the Court as to the 
location of aoy nb ec1,1eTit bearings or of any trial. 

82.2-Accompanying documents 

( I) When a supporting affidavit or statutory declaration is required, the affidavit musi.-

(a) comprise evidence admissible at !!t![; 

(b) set out the fucts on which the applicant relies to eek the orders ought; and 

(c) i.fthe applicant seeks an extension of time in Mlich to institute the proceeding
set out the fucts on which the applicant relies to seek an extension of time. 

(2) An applicant must file , at the same time as the Originating Application, copies of any 
pre-action documents senred UJ1der rule 61.7 or ill or 61.10 together \\'ith any Q& 
actjon meeting report as required by mle 6 I 12. 

82.3-0riginating Application documents to be served 

(I) The documents required to be served on a respondent or interested party (Origi11a1ing 
Applica1io11 docume11Js) comprise-

(a) the Origiruting Application and, when applicable , the supporting affidavit; 

(b) a multilingual notice in the prescribed form; and 
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(c) iflhe party i eive 

(i) in another State-a notice to the party served inter-state in the prescribed 
fonn; OJ 

(ii) in New z.ealand-a notice to the party senred in ew Zealand in the 
prescribed fonn; or 

(iii) out of Australia-a notice to the paity served outside Australia in the 
prescribed fonn; or 

(iv) out of Australia under the Hague Convention on the Service Abroad of 
Judicial andExtrajudicial Documents in Civil or Corrnnercial Matteis-a 
smnmary of the document to be served in the prescribed form. 

Prescribed forms-

Form 35 ' olice to Party Served - New Zealand 

Form 36 otice to Partv Served - outside Australia 

Form 37 Summary of the Documenl to be Served 

(2) An applicant must, as soon as practicable, serve a copy of the relevant Originating 
Application documents on each respondent and each interested party (if any). 

82.4--Manner of service 

( ! ) Unle s the Court otherwise orders, ervice of Originating Application documents on a 
company or registered body interstate must be effected by personal service in 
accordance with rule 42.1. 

(2) Unless the Court othenvise orders, service of Originating Application documents out 
of Australia rm1St be effected in accordance with Schedule I Part 1. 

(3) Unle s the Comt oU1erwise orders, service of Originating Application documents in 
a11y otiter case mui;t be effected by 01iginal service in accordance with rule 42.1, mle 
42.2, mle 42 .3 or, if applicable, rule 42.4, rule 42.5, mle 42.6 or rule 42.7. 

( 4) Originating Application documents will be regarded as having been served on a paity 
in accordance with this mle if rule 42.8 applies. 

oles--

Service of Originating Application documents in anoth er State is effective only if there is 
compliance will, sectioo 16 of the Service and Execution of Process Act 1992 (Clh). 

Oricinaling Application documents served in ew Zealand must conlain or be accompanied by 
the information contained in section 11 of the Trans-Tasm an Proceedings Act 2010 (Cth). 

Part 3-Response 

83.1-Response 

(!) If a respondent or interested. party wishes to oppose or make submissions about a11 
originating application, they must, within 14 days after service of the Originating 
Application documents. file a Response in the prescribed form setting out-

(a) the paity' s response to facts alleged in supp01t ofthe application; 

(b) oUter fuels t11e pruty contends are relevant to the application; 
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(c) U1e party' altitude to any application for an extension ofti:me; and 

( d) tlle party' re panse to the orders ought in the application.. 

Ptts,rlb ed for m-

Form 5 6 Resooo se 

(2) If a respondent contends that tlle Court does not have jurisdiction to hear and detenni:ne 
tlle action or otherwi e object totlle Court'sjurisdictio11, tJ1e re pendent rnu tadvance 
tJie ol:tjection in the response and file at tJ1e same time as tJ1e :respon e an interlocutory 
application in accordance witll rule 102. l seeking hearing and detennination of the 
objection. 

(3) A respondent or interested party who files a Response must seive it as soon as 
practicable on each otJ1er pmty to tJ1e action.. 

Note-

A respondent (or interested party) in an originating application cannot bring a cross applicatioo 
in that proceeding (in contrast to a respondent (or interested party) in a claim who can bring a 
cross cl aim in Uiat proceeding). Instead, a party ether than the applicant in an originating 
application who wishes to seek relief against another party must bring a separate proceeding 
seeking that reli ef. 

83.2-Affldavit 

(1) If a respondent or interested party wishes to rely on any facts in addition to or contrary 
to tllose relied on by the applicant (whether in the Originating Application or any 
supporting affida\'i.t), tlley must witllin 14 days after seIVice of the Originating 
Application documents file a responding affidavit in ilie prescribed fonn. 

Ptts,rlb•d f orm-

Form 12 Affidavit 

(2) A responding affidavit must-

(a) comprise evidence admissible at ilie final hearing oftlle originating application; 
and 

(b) set out the facts on which the respondent or interested pmty relies in relation to 
the orders sought. 

(3) A respondent or interested prn.ty who files a responding affidavit must serve it as soon 
as practicable on each other pmt y to the action.. 

Part 4---Amendment of originatin g application or response 
84.1-Amendment by consent or with leave 

(1) A party may amend an Origi11ating Application (including to introduce an additional 
party) or re ponse-

(a) by consent; or 

(b) wiili leave of the Court. 

(2) Ifleave is granted to amend an Originating Application-

(a) to add an application far relief that is statute barrec~ 

(b) to add an applicant in respect of an application for relief that is statute barred; or 

(c) to add a respondent in respect ofan application for relieftJ1at i tatute bau:ed, 
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tJ1e amendment take effect on a date fixed by tJ1e Comt not earlier than the date on 
which the application for leave to amend was made or foreshadowed unless the Court 
makes an order under subrule (3). 

(3) The Court may order that the amendment relate back to the date on which the 
Orie.inating Application was instituted-

(a) if sub.rule (2)(a) applies----if the new application for relief a.ti es out of 
substantially the same fucts as the original application for relief, or 

(b) ifsubrule (2)(b) or (c) applies-if the failure to join the additional party a.rose 
from a genuine mistake. 

84.2-Manner of amendment 

(I) If a party is entitled to amend an Otiginating Application or response under rule 84.1, 
the amendment must be made by filing a revised version of the document in accordance 
with rule 33.2. 

(2) A party who files an amended Otiginating Application or response must serve it on 
each other party as soon as practicable. 

84.3---Consequential amendment 

(!) If a patty amends an Originating Applicatio11 a responding party may a.mend its 
response consequentially on the amendment. 

(2) Unless the Court otherwise orders, an amended response to all amended Originating 
Application must be filed within 14 days after service of the amended document. 

84.4--Costs of amendment 

Unless the Court otherwise orders, a pmty who mnends all Originatine. Application or 
response under rule 84.1 m:ust pay the costs thrown away by anotherpmty as a result of the 
amendment on the standard costs basis fixed and payable after the proceeding is determined 
by judgment. 

Part 5--Str ike out 

85.1-Strike out 

( I) The Court may strike out all or part ofan Otiginatine. Applicati911 supporting affidavit, 
response or re ponding affi.davit i -

(a) it does not comply with these Rules; 

(b) it is fiivolous, vexatious or at1 abuse of the process of the Court; or 

(c) it does not disclose a reasonable basis for the application or basis to contest the 
application (as applicable). 

(2) If the Comt strikes out all or patt of a document under sub.rule (1 ), it may if it thinks 
fit grant leave to file \\-ithin a specified time mi amended or ubstituted document 
rectifying the matter that cau~ed the original document to be struck out. 

Part 6--Hearings 
86.1-Convening hearing 

( I) If a return date is to be shown on the Orie.inating Application when it is accepted for 
filing, the Court ,vill list the hearing several weeks after the Originating Appl· cation i 
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instituted to allow time for ervice of the Originating Application docmnents and lhe 
filing, seivice and consideration of any responses and respancfuig affidavits. 

(2) If a return date is not shown on the Originating App]ication the Registrar ·will give 
notice to all participating paities of the li ting of the hearing. 

(3) If a paity seeks an early or later listing of the return date . the paity must file an 
application to the Registrar in accordance with.rule 13.2(5). 

86.Z---..: ature of hearing 

(1) On the return date the Court may exercise its discrelion-

(a) to hear and detennine the Originating Application if Ute applicant appears and 
no other party appears or opposes the application; or 

(b) to hear U1e Ori!!.inating Applicationifall parties who appear are ready to proceed 
with Ute hearing. 

(2) If the Court detemrine that Ole action is not to be heard on the return date, Ole Court 
,vill detemrine wh.ether-

(a) it hould be heard on an adjoumed retu.m date: 

(b) it should be listed for !mil; or 

(c) listing for hearing or trial should be deferred. 

(3) If the C01J1t determines that the action should be heard on an aqjourned hearing date, 
the Court-

(a) will adjourn the hearing to a subsequent date; 

(b) may make orders for the taking of any interlocutory step that may be ordered at 
a directions hearing =der Chapter 9: and. 

(c) ,vill proceed lo hear the application on U1e adjoum.ed date. 

(4) Ifthe Court determines that action should be listed for !ID!l. the Coun

(a) will list the application for trial: 

(b) may give directions for the taking of interlocutory steps; or 

(c) may adjourn the matter to a subsequent date for a directions hearing. 

( 5) Iflhe Court determines that listing for heming or trial should be deferred., llie Court

(a) may make orders for Ole taking of any interlocutory step that may be ordered at 
a directions heating illlder Chapter 9; m1d 

(b) will adjourn the hearing to a sub"equent date for a directions hearing_ 

(6) The Court may at or in respect ofa hearing make any order that maybe made at or in 
respect of a trial illlder n~e 172 I or at or in re pect of a djrectjons heari.ng 1mder Dll£ 
101.5 . 

86.3--Attendance of parties 

( I) Unless the Comt otherwise orders, the applicant must attend (in person or by a lawyer) 
at a hearing, directions herning or trial. 

(2) If the applicant does not attend, llie Court may dismiss the application, othenvise 
detemrine the application, make an order as to costs or make any other or further order 
as it thinks fit. 
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(3) Unle the Court otJ1erwise orders, a respondent or interested party must attend at a 
hearing, directions hearing or trial iftJ1.ey oppose the application or wish to be heard in 
relation to it. 

( 4) If a respondent or interested party does not attend, the Court may determine tlle 
application., m.ake an order as to co ts or make any other or further order as it thinks 
fit. 

86.4--Dlrections 

( !) The Court may, in court or in chambers, on its own initiative or on the application of 
any person, make orders for the taking of any interlocutory step that may be ordered 
at a directions hearing under Chapter 9. 

(2) For example, the Comt may make orders-

( a) for the filing and service ofpleadings: 

(b) for the filing and service oflists of documents or expert reports· 

(c) for the taking of any other interlocutory step that is or may be taken in re pect 
of a claini under Chapter 7; 

( d) that the parties participate in ai1 alternative dispute .resolution process under 
Chapter 11: 

(e) that the deponent of an affidavit to be tendered at a hearing attend for 
examination ai1d, if the deponent fails to attend, excluding the affidavit from 
evidence; or 

(f) if the Court li ts the proceeding forlllill, for the taking of any step under Chapter 
13. 

(3) The Court may make orders for the filing of interlocutory applications or affidavits in 
relation to interlocutory matters. 

Part 7-Pleadin gs 
87.1-Application of pleading and other rules 

( I) This rule applies >A;hen pleadings are required. by these Rules or by an order of the 
Court to be filed in an originating application. 

oles--

Rule 244.7 requires pleacings to be fi led in tax ation appe al proceedings and rule 256.4 and rule 
.UU require Jllilil.!linllS lo be f~ ed iu judicial review proceedings in lhe Supreme Court 

Rule 86.4(2)(a) empowers tJ,e Court to order pleadiug to be:filedin any originating applicalion. 

(2) Chapter 7 Parts 7, 9, 10 and 11 apply in respect of pleadings in an originating 
applicatiOJL 

(3) Chapter 12 Part 3 applies in respect of pleadings in all 01iginating application in the 
same manner, with any necessary changes, as they apply in respect of pleadings in a 
clainl. 

Part 8--Trial 
88.1-Trial 

If the Court orders tlrnt the action be listed for lllil1, Chapter 14- applies to the extent 
applicable. 



 No. 41—Part 1 p. 1536 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

1 l 2 

Chapter 9-Interlocutory applications, hearings and orders 

Part 1-Directions hearings 
101.1-Nature and purpose 

( I) A direction~ hearing may be adjol.ll1led from time to time. 

(2) A direction~ hearing may be adjourned to or convened

( a) before !rill!, during !rill!, after !rig); or 

(b) after j udgme:nt. 

(3) The purposes ofa directions hearine: include

( a) identifying the issues in dispute; 

(b) monitoring and enforcing compliance with these Rules; 

( c) monitoring the progress of lhe parties and maki.Jig ordera to progress the matter 
to resolution or trial or hearing as expeditiously and effi.ciently as practicable; 

(d) listing th.e matter for an alternative dispute resolution process or trial or hearing; 

( e) making orders concerning preparation for and conduct of the trial or hearing 

(t) making orders for an urgent trial or hearing in urgent cases; 

(g) making orders concerning post-judgment steps; and 

(h) hearing and detennining inte:docutory applications. 

Magistrates Court 

(4) At the first directions hearing. the Court will consider any application to change or 
determine the location for future directions hearings or the trial. 

(5) At any directions hearing, the Court may order 11ml future directions hearines or lhe 
trial be at a specified location. 

101.2-Convening directions hearings 

(l) A directions hearing in a claim will be listed as a result of the filing of the first defence 
in the proceeding. 

(2) The Registrar may, and if directed by the Court must, convene a setl1ement conference 
instead of a directions hearing after the filing of the first defence in the proceeding. 

(3) If a party seeks an earlier or later listing of a directions hearing. the party must file an 
application to the Regjstrar in accordance with mle 13 2(5}. 

(4) A directions hearing in a claim or originating application may be convened by the 
Court on its own initiative or on the application of any person. 

(5) The Registrar will give notice to all parties who have an addre,s for service of the 
listing ofa directions hearing or settlement conference (olher than a hearing filljol.ll1led 
from a previous hearing). 

101.3-Attendance at directions hearings 

(I) Unie"s the Court otherwise orders, each party ¼ith an address for service must attend 
(either in person or by a lawyer) at a directions hearing. unle 
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(a) in the case ofa clai:r the pmtyhasinfonnedtl1e Comt that tl1e party will abide 
·by the result of the proceeding; or 

(b) in tlle case of an originaJ:i:r1g application e party does not oppose tlle 
application or wish to be heard irt relation to it 

(2) The Court may order that a party, or in ilie case of a body corporate an officer of the 
body corporate, attend at a directions hearing (whether or not the party or body 
corporate i represented by a lawyer at tl1e hearing). 

101.4-Affidavlts and evidence for use at directions hearings 

( I) Unless the Court otherwise orders or iliese Rules otherwise provide, an affidavit to be 
tendered at a djrections hearing may contain first hand hearsay if it will save time or 
expense and it complies with rule 31.7(12). 

(2) Unless ilie Comt otherwise orders, an affidavit to be tendered at a directions hearing 
must be served at least 2 business days before ilie listed hearing date. 

(3) The Court may order that the deponent. of art affidavit to be tendered at a directions 
~ attend for examination before the Court and, if the deponent fails to attend, the 
Comt may excltlde the affidavit :from evidence. 

( 4) If a patty reasonably requires an affidavit from a person for the purpose ofa proceeding 
and ilie person has failed to comply wiili a reasonable request to make the affidavit, 
ilie Comt may order that ilie person attend for examination before ilie Court. 

( 5) The Court may inform itself on any matter witlloul requiring fannal proof on the basis 
ofi:ruormation the Court considers reasonably reliable. 

101.5--Conduct of directions hearings 

(I) The Court may, at a directions hearing or in ilie absence of the parties, make orders in 
relation to a proceeding either on its o~n initiative or on the application of any person. 

(2) The Court may at or in respect of a djrectjon~ hearing make any order iliat may be 
made at or in respect ofa trial under rule 1 72.1. 

(3) Unless ilie Court oilierwise orders, if the parties consent to an order to be made at a 
directions hearing (including, without limitation, an order adjourning tlle hearing or 
extending time to take a step in ilie proceeding), the terms of the consent order and 
fuct ofilie consent to ilie order must be communicated to ilie Court at least 2 busine s 
days before Ille hearing d::te. 

(4) The Court may order iliat the parties prepare an agenda of items to be considered or 
draft orders to be sought at a directions hearing. 

(5) If a party seeks lengiliy or detailed orders, the party ITit1St provide a draft order to ilie 
Comt and each other party. 

(6) The Court may make orders for the filing of interlocutory applications or affidavits in 
relation to interlocutory matters. 

(7) The Court may list an interlocutory application or disputed interlocuory issue for 
argument at a subsequent directions hearing. 

101.6---Compliance with orders made at directions hearings 

(I) The parties and ilieir lawyers have a duty to tlle Court to comply wiili order made at 
a directi.ons hearing and any applicable litigation plan, including a timetable for the 
taking ofintetloculory or pre-trial step". 
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(2) If a paity doe not intend to take a particular step in accordance ,vith a timetable fixed 
at a directions hearing, tJ1e paity must by email infoan each other party a11d the Court 
of lliat fuct and apply for an extension of time to enable the party to take the step. 

(3) If all partie consent to an extension of time, the Court ,nay, if it thinks fit, deal with 
the application in chainbers. 

101.7-Lltigation plan 

(1) The Court inay order, or the parties may agree, that the parties prepare a litigation plan. 

(2) The pm-pose ofalitigationplanis to-

(a) identify the issues in a proceeding a11d the steps necessary to prepare for~ 

(b) enable the Comt to make orders that address in an :integrated way all the 
necessary steps in preparation for!!!!!!; 

(c) facilitate interlocutory &eps being taken in parallel whenever practicable rather 
than in a mechanical or sequential ,vay; 

(d) avoid or reduce the need for repetition of procedural steps and multiple 
direction: heaiines and adj om-nments; 

(e) narrow the issues in dispute at an early stage; and 

(f) facilitate an early listing for trial . 

(3) A litigation plan must be in the prescribed f01m 

Pnsa-ibed Form-

Form 71 Litigation Plan 

(4) The length and detail ofa litigation plan should be proportionate to llie nature, extent 
and complexity of llie issues and not disproportionate to the monetary amount in 
dispute. 

(5) Unless the Court otherwise orders----

(a) a single litigation pla.11 must be prepared cooperatively by all parties to a 
proceeding ( witJ1 the applicant preparing the fust draft); 

(b) the last paity to make a contribution to the plan must file tJ1e plan and serve it on 
each other party; and 

(c) a litigation plan may accommodate cOinpeting positions of the parties (for 
example, when the partie disagree about llie time needed to make di covery). 

Supreme Court 

(6) If a proceeding is assigned to tl1e special classification ti& when the first defence is 
filed, the parties must prepare, file and serve a litigation plan before the first directions 
heati ng,. 

101.8---Smnmarles of argument 

( I) The Court may order lliat a party file written submissions or a surrnnaiy of argm-nent 
for llie purposes of a hearing. 

(2) Written submissions or a summary of argument must be in the prescribed fonn and 
must show llie anticipated hearing date and name of the judicial officer listed to hear 
the matter (ifknomi) . 

P1~sa-lbtd forms-
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Form 90 Written Submissions 
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(3) Written submissi.0111 or a ununary of argument must set out succinctly each 
proposition adVllilCed. by the paity together ,vith. supporting references lo the reasons 
for judgment, evidence, legislation or authorities. 

( 4) A citation to a case in written submissions or a SlllT11112ry of Ergument musl-

(a) if the case i reported in a published ·e1ies of re1xirts- faclude a citation to the 
highest ranking available serie of reports in which the case is published; 

(b) if the case is reported in a published (but not authorised) series of reports
include a citation to an available series ofrepo1ts in which the case is published; 
and 

(c) if the case postdates 1997 and is published online on Austlii or it equivalent 
elsewnere- include a medium neutral citation to the case. 

( 5) Unless the Court otherwise orders, written submissions must not exceed 1 O pages and 
mu& comply with the Recistrar's format requirements. 

(6) Unless the Court otherwise orders, a summary of Ergument must not exceed 5 pages 
and mu& comply with t;be Regjstrar's format requirements. 

(7) The Registrar may, on application filed by a party in accordance ,vithrule 13.2(5). vary 
the page limit for written submissions or summaries of Ergument. 

Part 2-Interlocutory applications 

102.1- Making interlocutory a1,plications 

( I) Subject to ubrule (2), a person who seeks an. order, other than an order that may only 
be made at or followbig a llial of a claim or the final hearbig of an originating 
application, must file a written inter] ocutory application in IJ1e prescribed form. 

Presa-ibcd form-

Form 77 Iuterl orutory Application 

(2) The Coun may permit a party to make an oral application for an interlocutory order at 
a hearbig or directions heaJ.i:ng.. 

(3) Unle the Court otherwise orders or these Rules otherwise provide, a written 
interlocutory application must be accompanied by a supporting affidavit in the 
prescribed fonn deposing to IJ1e :racts on the basis of which IJre order is sought . 

Presa-ibcd form-

Form 12 Affidavit 

( 4) If a patty see ks lengthy or detailed orders, the pruty must file with the application a 
draft order in the prescribed form 

Prcsa-11,cd form-

Form 79 Draft Order 

(5) If a party seeks (whether by written or oral interlocutory application) th.e same or 
substantially the same orders as were sought in a previous .interlocutory application 
(whether written or ornl), the party must seek Leave to bring the application and the 
que&ion ofleave will be co11Side:red first when Ille application is to be heard or listed 
for hearing. 
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(6) Unle the Comt othe:rwi e order an. interlocutocy application together with any 
supporting affidavit must be filed and seived at least 7 days before the listed hearing 
date. 

(7) Unle the Court otherwise orders, an affidavit to be tendered at the hearing of an 
interlocuto:cy application must be served at least 2 business davs before the listed 
hearing date. 

ote-

The Court will exercise a discretion when to permit an oral application. Relevant factors include 
whether the application is contested and the nature and importance of the application. In general 
tenns-

(a) ifthe application is not opposed, an ornl applicetion will usually be pennitted; 

(b) if the application seeks an extension oftimeftxed by a statule, these Rules or an order of 
the Court and the application is opposed, ming of an interlocutory application and 
suppmting affidavit will usually be required; 

(c) in any other case-iflhe application relates to the time for taking a step in the proceeding, 
an oral application will usually be pem1itted; 

(d) if the application seeks leave to amend Ille originating proce o,: a. pleading and the 
application is opposed, filing of an interlocutory application and supporting affidavit will 
usually be requirect 

(e) if the application seeks better particulars of a pleading o,: striking out of all or part of a 
~ aud llie application is opposed, filing of an interlocutory application and 
suworting affidavil will usually be required; 

(f) if the application seeks a variation to the default di scovery rules or an o,:dcr based on an 
alleged breach of discovery obligations and the application is opposed, filing of an 
inter] oculory applicali on and supporting affidavit will usually be required; 

(g) if tl1e applicalion seeks leave to take a slep in the proceeding and lbe application i 
opposed, tiling of an interlocutory application and supporting affidavit will usually be 
require<t 

(h) if the application seeks an injunction, filing of an interlocutory application and 
suppo1ti11g affidavit will usually be required; 

(i) if the application seeks summary judgme11t or other early finali sation of lhe proceeding 
or the ethng asi de of a judguienl, filing of an iriterloculo,:y application and $Upportiug 
affidavit will usually be required. 

102.2-Listing interlocutory applications 

( I) The Registrar is responsible for listing written interlocutory applications for hearing, 
but if the proceeding is being case managed by a judicial officer, usually the judicial 
officer will list interlocutory applic ocions for hearing. 

(2) If, when an interlocutory application is filed, a djrectjqru; hearing or in the case of an 
originating application a hearing has been listecL usually the iJ1te11ocutory application 
will be listed for that hearing. 

(3) If, when an interlocutory application is filed, a hearing has not been listed, the Registrar 
will list a directions hearing or in the case of an originating application a hearing at 
which the application may be heard or a date for hearing of the application may be 
fixed. 

( 4) If the person filing the interlocutory application seeks an early listing of the 
application, a request with reasons must. be included in the supporting affidavit. 
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( 5) The CoUJt may determine an inter] ocutory application without a hearing on the basis 
of the applicaion, any affidavits filed and, if ordered, written submissions. 

( 6) The Court may make orders relating to the subject matter of the application irrespective 
of whether the person making the application has asked for such orders in the 
application, 

102.3-Notlce of interlocutory applications 

( 1) Unless the Court otherwise orders or these Rules otherwise provide, a person filing an 
interlocutory application must, as soon as practicable, serve the application and 
supporting affidavit on each otherpmtyto the proceeding. 

(2) Unless the Court otherwise orders or these Rules otherwise provide, a person who 
intends to make an oral application under rule 102. 1(2) must, at least 7 days before the 
hearing date, give notice of the application to each other party to the proceeding. 

102.4---Default of appearance at bearing 

( I) If a paity making ai1 interlocutory application fails to appear at a hearing of the 
application, the Court may dismiss the application or make such other or further order 
as it thinks fit. 

(2) If a prn;ty against whom an interlocutory applicati.on is ma.de fails to appear at a hearing 
of the application, l11e Court may make the order sought on the application or make 
such or further order as it thinks fit. 

Part 3- Interlocutory orders 

103.1-Interlocutory orders 

( I) The Court may make interlocutozy orders-

( a) on its ovm initiative or on the application of any person in relation to a 
proceeding; 

(b) in comt or in chambers. 

(2) lf a party seeks the making of a consent order containing lengthy or detailed orders, 
the party must file a draft order in the prescribed. form. 

Pn,sa-ib ed form-

Form 79 Draft Order 

(3) A party may consent to an order by filing and serving a consent lo order in the 
prescribed form. 

Pn,saibt d for m-

Form 80 Consent to Order 

103.2-Pronouncement and record of order by Court 

( I) Unless the Court otherwise orders, an order of the Court takes effect-

(a) if the Coutt pronounces the order orally in court- at the end of the hearing at 
which the pronouncement is made; or 

(b) in any other case-when the Court notifies the tenns of the order to the parties. 

(2) The Court may order that an order take effect at an em1ier or later tinle than under 
subrule (1). 

oles-
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The time to appeal runs from the date when an o!'der takes effect. 

A person whofailsto do an act required or does an act prohibited by an order will beio contempt 
of court if the person breaches the terms of the order once ii has taken effect provided that the 
per on bad notice of tbe order. 

(3) An order of the Court is perfected by being entered in the records of the Court-

(a) when a record of outcome in the prescribed fonn is signed (physically or 
electronically) by the presiding judicial officer, or 

(b) a formal order is entered in the records of the Comt under rule 103.4, 

(whichever occurs first). 

Pnsaibcd forms-

Form 81 Record of Outcome · Order 
Form82•llkl: 

(4) The Court may before the order is entered into the records of the Court nnder subrule 
(3), vary (without funitation) the tenns of the orderpronotmced tmdersubrule (1). 

103.3---Subsequent variation of order 

The Court may make a later order varying or setting aside an earlier interlocutory order. 

103.4---Entry of formal order 

( I) A paity to an order may file an application lo the Registrar in accordance with 
rule 13.2(5) lo enter a formal order. 

(2) Unless the Registrar otherwise directs, a request for a fonnal order under subrule (1) 
must be accompanied by a draft order in the prescribed form ru; an editable Word 
document. 

Pnsaibcd form

Form 79 Draft Order 

(3) The Registrar may direct the parties to attend before the Registrar for settling of the 
fonnal order andifa party so directed fails to attend the Registrar may proceed in that 
party' s absence. 

( 4) A fonnal order under this rule is entered i:n the records of the Court when it is signed 
by or on behalf of the Registrar and the Court ' s seal is applied to i.L 

103.5---0rder requiring compliance with positive or negative requirements 

A formal order requiring a person to do, or refrain from doing, an act nmst be endorsed with 
a warning, in the prescribed fonTl, of the consequences of failing to comply with the order. 

Prescribed form

Form 82Qrilllr. 
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Chapter 10---Discretionary interlocutory steps 

Part 1-lnjunctions 
111.1-Interim and interlocutory injunctions 

( I) The Court may grant an irtjllllction before, at or after the hearing and determination of 
a proceeding. 

(2) An application may in a case of urgency or risk be made ·without notice bur in such a 
case the COUit may, ifit th.inks fit, require the pru:ty applying for the injunction to give 
notice of the application to other pruties. 

(3) If an injw1ction. is granted on an application made ,vithout notice, the Cowt will 
ordimu:i..ly only grant an interim injunction 1111til notice is given and the Court 
sub equently hears and. determines whether the interim irtjunction should be 
discharged or an interlocutory inJtI11Clion should be grrutted. 

(4) If ' the usual undertaking as to damages ' is given to the Court in connection with an 
interlocuto1y order or unde!taking by another person, it means an lllldertaking to the 
Courtto-

(a) submit lo such order (if any) as the Court consider just for the payment of 
compensation, to be assessed. by the Colllt or as it may direct, to my person 
(whether or not a pmty) affected by the operation of the interlocuto1y order or 
undertaking by the other person or fill)' continuation of it (with or ,vitltout 
variation); and 

(b) pay the compensation referred to in (a) to the person or persons referred to in the 
order. 

Part 2-Evidence and property subject of proceedings 

Division I-Search orders 
Ole-

This Division contains harmonised rules. 

112.1-Definitions 

In this Division-

applicmlJ means an applicant for a sem·ch order; 

described includes des...Tibed generally whether by reference to a class or otlten,.,ise; 

premises includes a vehicle or vessel of any kind; 

respondent means a person agairnt whom a search order is sought or made ; and 

search order has the meaning given by rule 112.2. 

112.2-Search order 

The Court may make an order (a searclt order), in filly proceeding or in anticipation of any 
proceeding in Ute Court, with or witltout notice to the respondent, for the purpose of securing 
or presetving evidence filld requiring a respondent to permit persons to enter premises for the 
purpo e of ecu.ring the preservation of evidence that i , or may be, relevant to an i sue in 
the proceeding or anticipated proceeding. 

Note-
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For an application in respect of an anticipated proceeding, see Chapter 19 Part 13. 

112.3---Requirements for grant of search order 

The Court may make a search order if the Court is satisfied that-

(a) an applicant seeking the order has a strong prima facie case on an accrued cause of 
action: 

(b) the potential or actual loss or damage to the aprilicanl \vil.l be se1ious if the earch order 
is not made; and 

(c) there is su.fficieni evidence in relation to a resoondent that-

(i) the res;oonde:nt possesses important. evidentiary material; and 

(ii) there i a real possibility that the respondent might de troy such material or cause 
it to be unavai.l able for use in evidence in a procee c:fu1g or anticipated proceeding 
before the Comt. 

112.4---Jurlsdiction 

oLhing in this Division diminishes the inherent, implied or statutory j urisdiclion of the Court 
to make a search order. 

112.5-T crms of search order 

(I) A search order may direct each pet on who is named or described in the order-

(a) to permit, or airnnge to permit, other person named or de cribed in the order-

(i) to enter premises specified in the order, and 

(ii) to take any steps that are in accordance ,vith the terms of the order; 

(b) to provide, or arrange to provide, other persons named or deSCii.bed in the order 
with any information, thing or service described in the order, 

(c) to allow other persons narned or described in the order to take and retain in their 
custody any thing described in the order, 

( d) not to di close any information about. the order, for up to 3 days after the date 
the order WllS erved, except for the pmposes of obtaining legal advice or legal 
representation; or 

(e) to do orrefrain liom doing any act as the Comt considers appropriate . 

(2) Without limiting the generality of subntle ( I )(a)(ii), the steps that may be taken in 
relation to a thing specified in a search order include-

(a) searching for, inspecting or removing ilie thing; and. 

(b) making or obtaining a record of the thing or any information it may contain 

(3) A search order may contain other provisions that the Court considers appropriate . 

(4) In subrule (2}--

record includes a copy, photograph, film or sample. 

Pnstrib cd form-

Form 82A Se arch Order 
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112.6-Independent lawyers 

( ! ) If the Court makes a search order, the Court will appoint one or more lawyers, each of 
whom is independent of the applicant's lawyer, (the independent lmryers) to supervise 
the execution of the order, and to do any other acts or things in relation to the order 
that the Court. consider appropriate. 

(2) The Court may appoint an independent lawyer to supervise execution of the order at 
any one or more premises, and a different independent lawyer or lawyers to supervise 
execution of the order at other premises. with each independent lawyer having power 
to do any other acts or thing in relation to the order that the Court consider 
appropriate. 

112. 7-Costs 

( !) The Court may make any order for costs that it considers appropriate in relation to an 
order made under this Division. 

(2) Without limiting the generality of su.brule (1 ), an order for cost includes an order for 
the costs of any person affected by a semch order. 

112.8-Protocol 

Schedule 2 applie to applicmion for search orders made under thi Division or Chapter 19 
Part 13. 

Division 2- {edical and biological evidentiary material 

112.9---Medical examination 

(1) This rule applies when the medical condition ofa party (the subject party) is in issue 
in a proceeding. 

(2) Another plllty to the proceeding (the req11esting party) may request the sul:!iect party 
to a.tend a medical examination relevant to the medical issue by a medical practitioner 
at the cost of the requesting party provided that the request is made before the 
proceeding is either entered or listed for trial. 

(3) The Court may at any time, on application by another party lo the proceeding, order 
that the su~ect party attend a medical examination relevant to the medical issue by a 
medical practitioner at the cost of the requeiiting party. 

(4) The sul:!iect party must attend a medical examination requested or ordered under 
subrule (2) or (3) unless, a reasonable time before the examination. the subject party 
requests payment of a sum to cover the reasonable cost of travelling expenses and loss 
of earning, by reason of the attendance and the requesting party fails to pay that sum 
before the examination. 

(5) A medical practitioner who carries out a medical examination under this rule must 
prepare a written report setting out the results of the examination and, upon request, 
provide a copy to the suQject plllty. 

(6) The requesting party must give to each other pmty to the proceeding a copy of the 
medical report prepared in accordance with subrule (5) as soon as practirnble after 
receipt. 

(7) If the sul:!iect party fuils to comply with an obligation to attend a medical examination 
under this rule, the Court may make such orders as it thinks fit, including staying the 
action or ordering that the subject paity not be entitled to damages or interest while in 
default. 
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112.10--Blological test 

(!) 

(2) 

This rule applies when a biological test is capable of detennining or providing highly 
probative evidence of an issue of identity, paternity or another issue in a proceeding. 

The Court may order that-

(a) a paity to a proceeding submit to a biological test: or 

(b) a parent or guardian of a child have the child submit to a biological test. 

(3) A person cannot be compelled to submit to, or to have a child ubmit to, a biological 
test 1mder l11is mle but, .if the order is not complied ;vith, l11e Court may draw an 
inference from the non-compliance. 

Division 3-0tlter evidentiary material orders 

112.11-Custody or control of evidentiary material 

(I) The Court may make an order-

(a) for the custody and control of evidentiary material: 

(b) for the preservation of eyidentiary material: 
(c) for the inspection of evidentiary material; 

(d) for taking a sample, making observations or making an audio or visual record of 
evidentiary material 

(e) for conducting an analysi , test or experiment (including destructive testing) in 
relation to evidentiaiy mate1ial: or 

(f) olllerwi e relating to evidentiaiy material . 

(2) The Court may aulllorise a person to enter land or do any other thing to gain access to 
evidentiary material for the purpose of 811 order under subrule (1 ). 

(3) The Court may authorise a person to have access to evidentiarv material the su~ect of 
an order under subrule (!). 

Division 4---Property 

112.12-Property subj ect of a proceeding 

( !) The Court may make an order for the preservation of property Ille subject of or 
connected with a proceeding. 

Example-

The Court may order the payment of a fund into co111t or make other provisioo for the security 
of a fund 

(2) If the property is perishable, or it is desirable for another Jeason to sell the property, 
t11e Court may order the sale of Ille prope1ty. 

(3) If-

(a) an applicant brings a claim for th.e recove1y of specific property, and 

(b) Ille respondent does not dispute 11re applicant's title but claims to be entitled to 
retain fue property under a lien or oilier security for l11e payment of money, 

Ille Court may orde:r the :respondent to give up posse si on of the property to the 
applicant upon the applicant paying into Coun an amount fixed by Ille Court to cover 
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tJ1e amount secured by the lien or 0U1er security and, iftl1e Court thinks fit, interest and 
costs. 

(4) The Coun may make orders about-

(a) management ofreal or personal property the su~ect of a proceeding; 

(b) how real or personal property the subject ofa proceeding is to be dealt with; or 

(c) payment of income derived from real or personal property the su~ect of a 
proceeding. 

Example-

The Court miglll order tile sale, exchange or pa1tilion of land 

Division 5---Freezing orders 
Note-

'This Division COlltains harmonised rules. 

112.13--Definilions 

In lliis Division-

ancillary order has the meaning given by mle 112.15; 

lllWther court means a comt outside Australia or a court in Australia other than the Court; 

applicant means a person who applies for a freezing order or an ancillary order; 

freezing order has the meaning given by rule 112.14: 

Judgment includes an order; 

rl!Spondent means a person against whom a freezing order or an ancillary order is sought or 
made. 

112.14---Freezlng order 

(I) The Court may make an order (a freezing order), with or without notice to a 
respondent, for tJ1e purpose of preventing tJ1e frustration or inhibition of the Court's 
proce by eeki.ng to meet a danger tJi.at a judgment or pro pective judgment of ilie 
Court will be ~'holly or partly W1Satisfied. 

(2) A freezing order may be an order restraining a respondent from removing any assets 
located in or outside Australia or from disposing of, dealing with, or dintinishing ilie 
value of, those assets. 

Prts<rlbtd form-

Form 82B Freezing Order 

Note-

For an application in respect of an anticipated proceeding, see Chapter 19 Part 13. 

112.15---Ancillary order 

( 1) The Comt may make an order (an llllcmary order) ancillary to a freezing order or 
prospective freezing order as the Comt considers appropriate. 

(2) Without limiting ilie generality ofsubrule (I), an ancillary order may be made for either 
or boili of ilie following purposes-

( a) eliciting information relating to assets relevant to ilie freezing order or 
prospective freezing ordei~ 
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(b) detennin:i.ng whether the freezing ordeI should be made. 

112.16--Respondent need not be party to proceeding 

The Court may make a :freezing order or an ancillary order against a respondent even if lhe 
person is not a party to a proceeding in which substantive relief is sought against the person. 

112.17-0rder against judgment debtor or prospective judgment debtor or third 
party 

( I) Thi role applie if-

(a) judgment has been given in favour of an applicant by-

(i) the Court; or 

(ii) for a 1 udgment to which subrule (2) applie -another court: or 

(b) an applicant has a good arguable case on an accrued. or prospective cause of 
action that is justiciable in-

(i) the Court; or 

(ii) for a cause of action to which subrule (3) applies-another court. 

(2) This subrule applies to a judgment ifthere is a sufficient prospect that the judgment 
will be registered in or enforced by lhe Court. 

(3) This subrnle applies to acm1~e ofactjon if-
(a) there is a sufficient prospect that the other court will give judgment in favour of 

the applicant: and 

(b) there is a sufficient prospect that the judgment will be registered in or enforced 
by the Court. 

(4) The Court may make a freezing ordJlr or an ancillary order or both against a judgment 
debtor or prospective judgment debtor if the Comt is satisfied, having regard lo all Ute 
circumstances, that there is a danger that a judgment or prospective judgment will be 
wholly or partly lDlSatisfied because any of the following might occur-

(a) the judgment dJlbtor, prospective judgment debtor or another person absconds; 
or 

(b) the assets of the 1udgment debtor, prospective judgment debtor or another person 
are-

(i) removed from Au~tralia or from a place in~de or outside Australia; or 

(ii) disposed of, dealt with or diminished .in value. 

(5) The Court may make a :freezing order or an ancillary order or both against a perron 
other than a judgment debtor or pro pective judgment debtor (a tltirdparty) iftJ1e Court 
is sati tied, having regard to all the circumstance , tJiat-

(a) thereis a danger that a judgment or prospective judgment will be wholly or partly 
unsatisfied because-

(i) the third party holds or is using. or has exercised or is exercising, a power 
of disposition over assets (including claims and expectancies) of the 
judgment debtor or prospective judgment debtor: or 
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(ii) the third patty is in posse sion ot; or i:n a position of control or infiuence 
concerning, assets (including claims and expectanc:ie ) of the judgment 
debtor or prospective judgment debtor. or 

(b) a proce in the Court is or may ultimately be available to the applicant as a 
result of a judement or prospective judgment. under which proce " tl1e third 
partv may be obliged to disgorge assets or contribute towm:d satisfying the 
judgment or prospective judgment. 

(6) Nothing intllis n.ile affects tlre power of the Court to make a freezing, order or ancillary 
order if the Court comsiders it is in tl1e interests of justice to do so. 

112.18-Jurlsdictlon 

_ othing in this Division diminishes the inherent, implied or statutory jurisdiction ofti1e Comt 
to make a freezing order or anc:illarv order. 

112.19--Service outside Australia of application for freezing order or ancillary 
order 

An application for a freezing order or an ancillarv order may be e1Ved on a person who i 
outside Australia (whether or not tlrn person .is domi.dled or resident i:n Australia) if any of 
the assets to which the order relates are within the jurisdiction of tl1e Court. 

112.20-Costs 

( 1) The Court may make any order as to costs as it considers appropriate in relation to an 
order made under this Division. 

(2) Without limiting the generality of subrule ( l ). an order as to costs includes an order as 
to the costs of any person affected by a freezing order or ancillary order. 

112.21-Protocol 

Schedule 3 applies to appli catirn1s for freezing orders made under this Division or Chapter 
19 Part 13. 

Part 3-Transfer of proceeding 
Division I-Transfer to external court 

113.1-Application for transfer or removal for potential transfer 

Supreme Court 

(1) An application for an order for transfer of a proceeding under section 5 of the cross
vesting legislation or section 1337H or 1337H(5) of the comorations cross-vesting 
provisions must be made by filing an interlocutory application and supporting affidavit 
in accorclatlce with mle I 02.1. 

(2) An application for an order for transfer of a proceeding under section 8 of the cross
vesting legislation must be instituted by filing an Originating Application and 
upporting affidavit in accorclatlce \'iitll rule 82 .l. 

District Court and Magistrates Courl 

(3) An application for an order for transfer ofa proceeding \lllder ection l337K(2) of the 
corporations cross-vesting m·ovisions must be made by filing an interlocutory 
application and supporting affidavit in accordance witll rule 1.02. 1. 
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Division 2-Transfer between local courts 

113.2-Application for transfer out of a court 

An application for transfer of a proceeding-

( a) from tlJ.e Supreme Court-

(i) to tlJ.e District Court under section 24(1)(b) ofilie District Cou,t Act 1991; or 

(ii) to tlJ.e Magistrates Court under section ! 9(2a) oflhe MagistraJes Courl Act 1991 ; 

(b) from ilie District Court-

(i) to ilie Supreme Comt under section 24(2) of the District Courl Act 1991; or 

(ii) to tlJ.e Magistrates Comt under section 19(i)(b) of the Magish·aJes Courl 
Act 1991; or 

( c) from the Magistrates Comt to the District Court under section 19(2) of the Magis/raJes 
Cou,1Act 1991. 

must be made by filing an interlocutory application and supporting affidavit in accordance 
wiili rule 102.1. 

113.J---A1llllication for transfer into a court 

An application for transfer of a proceeding

(a) into ilie Supreme Comt-

(i) from ilie District Court under section 24(1Xa) of the District Cou11Act 1991; or 

(ii) from the Environment Resources and Development Court of South Australia 
under section 20A(2) of the Environment, Resources and DevekJpmenJ Cow'l 
Act 1993; 

(b) into tlJ.e District Court from the Magistrates Court under section 19(1)(a) of the 
MagistraJes Com1Act 1991, 

must be instituted by filing an Originating Application and supporting affidavit in accordance 
with~. 

Division 3- Transfer to minor civil division- M agistrates Court 

113.4---0rder that proceeding be heard as minor civil action 

(I) The Court may on its own iniliati ve or on application by any party make an order under 
section IOAB of the !vfagistrales Cou,1 Act 1991 that a proceeding in the general 
jurisdiction of the COU1i be heard and detemrined as a minor ci vi1 action. 

(2) Unless the Court 0U1erwise orders, an application by a party for an order under 
subrule (I) may be made by oral application. 

Part 4--Payment of monies into court 

114.1-Payment into court 

(!) Any money paid into court rrmst be paid into a Suitors F1111d maintained by the 
Registrar for that pUipose. 

(2) A person paying monies into court must file a notice of payment into court in tlJ.e 
prescribed form containing-

(a) ihe fl.ill name of the pmty lodging the funds; 
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(b) U1e type and amount of the payment; 

( c) ilie reason for ilie payment and what ilie payment i · n re :pect of; and 

(d) particulars of the order or other authority under which the payment is made. 

Prts.,,.lbtd form-

Fonn 85 otice of Payment into Court 

114.2---Invcstment of monies in Suitors Fund 

( ! ) The Suitors Fund (and any income of the Flllld) must be invested by U1e Registrar as a 
common fund pursuant to section 21 ofihe Public Finance and Audit Act 1987. 

(2) However, the Comt may order Uiat any part ofUie Suitors Ftmd be separately invested. 

(3) As soon as practicable after U1e last day of each month, U1e Registrar must fix the rate 
of interest payable in respect of funds in cornt for the preceding month and credit 
interest to the common frn1d or any special fund. 

(4) W11en money i paid out during any month, the rate of interest applicable to the 
previou montll is to apply in respect of U1e c1ment month unle tl1e Registrar 
otherwise directs. 

(5) Intere t accrue :li:o:m day to day up to tlie elate when the arnoUJ1t to be paid out is 
calculated. 

114.3-Certificate or transcri1lt of monies in court 

( I) On ,mtten request by a person claiming an interest in :fi.mds in an account in the books 
of the Court, the Registrar may exercise a discretion to issue-

(a) a certificate of the amount and description of the limd~ (the ce1tificate, ifsileni, 
will be taken to refer to the position at the beginning of the day and not include 
transactions on the day on which it is is ued); 

(b) another certificate 'With respect lo transactions or dealings with funds in 1,;0tnt 

(c) a transcript of the a::count; or 

(d) a transcript of the account autl1enticaed by the Auditor-General. 

(2) A certificate or transcript may show details of-

(a) any order restraining the transfer, payment out or other dealing with the :fi.mds in 
J...!2l.l.l1, and whether it affects capital or interest; and 

(b) any restraining or charging order affecting the funds of which the Registrar has 
received notice and the name of the person in whose favour the order was made. 

114.4--Paymcnt out of court 

( I) Money must be paid out oft.he Suitors Fund only

(a) by order oftlle Court; or 

(b) by direction of the Registrar. 

(2) Money that a person is entitled to have paid out may be paid out-

(a) to the per on; 

(b) on the ·written request of the person or attorney o the person' s attorney 
appointed under a power that the Registrar considers sufficient; or 
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( c) on the written authority of U1e person or the attomey- to the lawyer of the per on 
or attorney. 

(3) A person requesting payment out of .monies i11 cornt .must file a reque t for payment 
out in the pre cribed fonn. 

Prescribed form-

Form 86 Request for Payment out of Court 

( 4) If the person enti.Ued to payment out of funcls ~ or Uw pe:raon' attomey give to 
the Regi, trar instructions in ~ting to remit the money to the person or attorney by 
cheque sent by post, the Registrar may exercise a discretion to remit the money in 
accordance with those instructions. 

( ) When money i , by an order, to be paid to a person who is deceased, it may be paid to 
the personal representative of the deceased person, unless tl1e order otherwise provides. 

( 6) When money is, by an order, to be paid to persons described in fue order as partnen;, 
it may be paid to any one or more of such persons, unless fue order otherwise provides. 

(7) The Registtar need only pay out funds in court on being satisfied of the identity offue 
per on entitled to receive them. 

Part 5---Security for costs 
115.1-Security for costs 

( l) The Court may order that an applicant in anru:tion provide security for costs if-

(a) the applicant is bringing the claim or application for someone else' s benefit; 

(b) the applicant is ordinarily resident outside Austtalia; 

(c) there are reasonable grounds to suspect that the action has been brought for an 
ulterior purpose; 

( d) the order is authorised by statute; or 

(e) the order is necessacy in Uw interests ofju~tice. 

ote-

Seclion 1335 of the Corporatwns Act 200i (Oh), section 19 of the Service and Execution of 
Process Act 1992 (Cth) and sectioo t5 of the Trans-Tasman Proceedings Act 2010 (ah) 
empower the Court to order security for cost s in defined circiunstanccs. 

(2) The Court may order a stay of the action until security is given. 

(3) The Court may vary or revoke an order for security for costs and may order finther 
ecurity. 

(4) If security is not given, the Court may dismiss the action. 

(5) If the action has been stayed under subrule (2) for 6 month~ without security having 
been given, the action is automatically dismissed for want of prosecution. 

(6) If the action is dismissed under subrule ( 4) or (5), the Comt may, for special reasons, 
reinstate the action. 
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( I) The Court may make an order under subrule (2) if sati :lied, on application by a party 
to a proceeding, that a nan-pmty against whom the order i sought may be in possession 
of evidenlim:y material releVElll to a calllie of action the subject of the proceeding. 

(2) Ifthe Court is satisfied under subrule (!), the Court may order that the non-party-

(a) disclose whether the non-party has or has had possession, custody or power of 
evidentiary material relevant to the cause of action and if so provide full 
particulars of the mateiial; 

(b) produce any evidentiarv material relevant to the cause of action to the Court or 
for inspection or copying by the parties; 

(c) make discovery asifthe non-party were a party, in which case Chapter 7Part 13 
applies, with any necessary changes; or 

(d) verify the non-party's disclosure, production or list of documents by affidavit. 

116.2--Compensation 

(I) Unles the Comt otherwise ordeIS, the non-party is entitled to payment of reasonable 
compensation. by U1e person w.ito sought the order for the time and expen e involved 
in complying with an order made under nue 116.1. 

(2) The compensation.js to be fi.xed by agreement or, in default of agreement, by the Coun. 

Part 7- otices to admit and interrogatories 

Division 1- otice to admit 

117.1- otice 
( ! ) A party may file and serve on another party to a proceeding a notice to admit

(a) the truth ofa specified fact; or 

(b) the auUienticity, relevm1ce or admissibility of a specified docum.ent. 

(2) Unle the Court otherwise orders, a party cannot give more Ulan 2 notice to admit or 
give a notice to admit alter the emlier of-

(a) 28 days after the last date on .\'hlch lists of documents are due to be filed by 
operation of these Rules or an order of the Court; or 

(b) the date on which the proceeding is either entered or listed for tiial. 

(3) A notice to admit must be in the presciibed form and, unless Ille Court otherwise 
orders, must identify any specified docUlllCnts by discovery number or by attaching a 
copy oftlle document to the notice. 

Prescrlb td form-

F onn 101 NoticetoAdmit 

117.2--Response 

( I) A pany lo whom a notice to admit is addressed must, within 14 days after receipt of 
the notice to admit or such other time a~ may be fixed by the Comt, file and serve a 
response responding to eacll as e1tion by eitller-
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(a) adrnitting the assertion; 

(b) denying the assertion and explaining why; 

(c) stating that the party is not in a position to admit or deny the assertion and 
e;,qJlaining why; or 

(d) claiming privilege or some other proper groll!ld for refusing to respond. 

(2) A response to a notice to admit must be in the prescribed form. 

Prcsa·ibed form-

Form 102 Response to Notice to Acm1 it 

(3) Iflhe party lo whom a notice to a&nit is addressed---

(a) does not respond to a particular assertion, the prnty is taken to have admitted UJ.al 
assertion; or 

(b) does not file a response within the time referred to in subrule (I), the party is 
taken lo have admitted each assertion in the notice to admit. 

( 4) The Cowt may, on application made within 14 days after a response i served, order 
the giving of a better response. 

(5) A party may not withdraw an admission having effect under thi rnle without leave of 
the Court. 

117.3-E, rtdence 

(1) A response to a notice to admit may be tendered at !m!I. against the responding party. 

(2) An admission having effect under this Division is effective only for the purpose of the 
proceeding in which the notice to admit was given. 

117.4-Co~ts 

(I) Unless the Comt otherwise orders, the costs of proving an assertion that was not 
admitted in a response to a notice to admit must be paid by the responding party. 

(2) The Court may order that a party pay the other party's costs thrown away by reason of 
an unreasonable request, or an unreasonable failure to admit an assertion. in a notice 
to admit. 

Division 2-Interrogatories 

117.5-Intcrrogal'orics 

( I) A party may, with prior leave of the Comt, administer interrogatories lo another party. 

(2) An application fm leave under this rule must be made by filing an interlocutory 
application and supporting affidavit in accordance w:iU1 rule 102. 1 exhibiting the 
propo ed interrogatories and :identifying the ground an \.trich the application is made. 

(3) Unless the Court othern,i.se orders, a party cannot administer more than one set of 
interrogatories or seek to administer inlerrogalorie after the earlier of-

(a) 28 days after the last dale on which lists of documents are due lo be filed by 
operation of these Rule or an order C>fthe Court; or 

(b) the date on which the proceeding is either entered or listed fm trial 
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( 4) The Cowt may order that the aftidav.it verifying answers to interrogatorie be made by 
a specified person or a person holding a specified position on behalf of the answering 
party. 

(5) Imerrogatorie must be in the pre cribed fonn and must be filed and erved on each 
other party to the proceecfuig. 

Pnscribcd form-

Form 103 Interrogatories 

117.6---Answers 

(I) A party to whom interrogatories are administered must file and serve answers to the 
interrogatories verified by affidav.it within 28 days of service or such other time as may 
be fixed by the Court. 

(2) Answers to interrogatories must be in the prescribed form. 

P.-escribed form-

Form 104 Answers to Interrogatories 

(3) An answering party may object to answering a question on one of the following 
grounds-

(a) the question does not relate to an issue in U1e proceeding; 

(b) the question is vexatious 01 oppressive; or 

(c) privilege. 

(4) Unle the Cowt otherwise orders, the affidavit verifying answers to inteIIogatorie 
must be made by-

(a) the party or the party's litigation guardi.m; 

(b) if the party is a body corporate-an officer of the body corporate; 

(c) if the party is named as a pmtnership 01 unincorporated ru socialion-a partner 
or member; or 

(d) if the party is I.he Crov.11-an officer of the Cro~. 

(5) The Court may, on application made wilhin 14 days after answers to inierrogatories 
are served-

(a) disallow an objection; 

(b) order the giv.i1ig of an answer, 01 better answer, to an interrogatory; or 

( c) orderthal the deponent to the affidavit, or another person, attend before the Court 
for examination. 

117. 7-E,ridence 

( L) Su~ect lo relevance, answers to inlerrogat01ie may be tendered at trial against the 
answering party. 

(2) Answers to intenogatories are a&nissible only fm the pmpose of the proceeding in 
which they were administeied. 
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(I) A subpoena for the purpose of an interlocutory hearing may only be i ued with leave 
of the Com1. 

(2) The issue of subpoenas is governed by Chapter 13 Part 6. 
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Chaptel' 11- Resolution 

Part 1-Alternative dispute resolution 
131.1-General 

(l) Subject to the follo>\'ing subrules, communications between the pmtie or between a 
party and a facilitator that are pan ofan allemative dispute resolution process must be 
treated as confidential and not disclosed to the Court. 

(2) Subru.Je (1) does not prevent a facilitator providing a repo1t to tl1e Court onllie outcome 
of an alternative dispute resolution process. 

(3) Subrule (I) doe not prevent a party tendering evidence of an offer made during an 
alternative dispute :resolution proce " on an i ue of costs after determination by the 
Court ofllie substantive issues in the proceeding othe:r than costs. 

(4) If the Court orders that tl1e parties attend an allemative dispute resolution conference, 
unless notice is given to llie parties in another maJmer, tire Registrar will give notice 
of the conference details in tl1e presclibed form. 

Prcstribcd form-

Form 78C otice of ADR Conference 

(5) lfthe Cowt orders that tJ1e parties attend an allemative dispute resolution conference, 
unless the Court othen.vise orders, it mru,t be attended by each party or a representative 
of a paity with authority to resolve tile dispute (including an insurer conducting the 
litigation exercising subrogated or i:ndernnification rights) and their lawyers. 

( 6) A judicial or :non-judicial cornt officer presiding over a:n allemative dispute resolution 
process may make ordern and. give directions for the purpose of the process. 

(7) A judicial officer presiding over an alternative dispute resolution process may make 
any order in the proceeding that could be made at a clirecti ons he ari:ng. 

(8) In general, it is expected that the pai.ties beai.· their own costs of an alternative dispute 
re olution p roces ordered by the Court; however the Court retain its general 
discretion to make an order relating to th.e costs of an alternative dispute resolution 
process ordered. by the Court. 

131.2-Settlement conference 

(1) In this Part-

setaemou co11ference means a conference between the parties to attempt to--

(a) resolve the proceeding; 

(b) reach agreement on a:n alternative dispute resolution process· or 

(c) narrow the issues in the proceeding. 

(2) The Court may, at any stage, order the parties to a proceeding to attend a settlement 
cgnference and make orders for that purpose. 

(3) For example, the Comt may make an order-

(a) that the settlement conference be presided over by a judicial or non-judicial 
officer of the Comt; 



 No. 41—Part 1 p. 1558 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

L34 

(b) of t11e type that may be made in relation to a mediation referred to in rule 
131.3(2)(b) to 131.3(2)@. 

131.3-Mediation 

( 1) The Court may at any stage order the pmties to a proceeding to attend a mediation and 
make orders for iliat purpose. 

(2) For example, the Comt may make orders-

(a) appointing a mediator, who may be a Judicial or non-judicial officer or an 
external mediator; 

(b) that llie patties attend a mediation on a date and time and at a place fixed by the 
Cmnt; 

( c) as to who is to attend at the mediation; 

(d) that llie pmties prepare and exchange position papers; 

(e) that a party provide limited pmticulars of the party's case for llie purpose ofilie 
mediation; 

(f) that a party provide limited discovery of docmnents for the purpose of ilie 
mediation; 

(g) that llie pmties exchange expe1t reports; or 

(h) as to the conttibutions to be made by the parties to any mediation fee payable to 
the Court for a court mediator or charged by an external mediator. 

(3) The parties are expected to participate appropriately in the mechation and negotiate in 
good f'aiili wiili a view to resolving the dispute. 

( 4) Where a claim or any aspect of it is resolved at a mediation, the mediator is expected 
to assist the parties to record llie agreement. 

(5) If the mediation is adjoumed by the mediator, the mediator is expected to repo1t that 
fuel to t11e Comt. 

( 6) The mediator is expected to provide a repo1t to t11e Court at the conclusion of llie 
mediation whet1rnr the dispute was resolved or narrowed and, ift11e mediator considers 
llial a party did not pmticipate appropriately in or make genuine attempts to resolve llie 
matters in issue at the me&ation, report that fact. 

Supreme Court and District Court 

(7) When the mediator is an external me&ator-

(a) if the parties and t11e mediator do not :reacll agreement as to the mediator fee 
the mediator may only charge fee, for t11e work .in relation to t11e mediation that 
do not exceed the fees inllie Counsel Fee lnclicator a~ defined inmle 195.7· 

(b) t11e parties to the proceeding are jointly and severally liable for payment of llie 
mediator' fee ; and 

(c) me responsible olicitor for each party who i repre ented mtL..<t tL..<:e their be t 
endeavours to ensure prOJ11pt payment of t11e mediator's fees. 

Magistrates Court 

(8) When a mediation takes place, the mediator must certify whether the parties to the 
mediation made an attempt to settle. 
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131.4-0ther alternative dispute resolution processes 

The Court may, at any stage, order the parties to a proceeding to participate in another form 
of alternative dispute resolution process and make orders for that putpose. 

~an,ple-

n,e Court may order that the p3rti es attend before a judicial officer for the purpose oftbe judicial 
officer giving an intimation about the likely outcome of the proceeding based on material 
provided and submissions made by the parties to that judicial officer. 

Part 2-Settlement offers 

Division I-Introduction 

132.1-Definitions 

In thi Part, unle the contrary intention appears

formal offer-see ml e l 32 4: 

formal offer wcument. means a formal offer, fonn.al. acceptance, fornral withdrawal. or 
formal response. 

132.2---Persons under legal inca))acity 

A litigation guardian may file a formal offer document on behalf of a person under a legal 
incapacity but no acceptance of an offer made or accepted by a litigation guardian is binding 
unless and until the Court approves the resolution. 

ote-

132.3---Confidentiality 

(1) Subject to the following subrnles, unless the Comt otherwise orders, a formal offer 
document filed under thi Part must be treated as confidential and not di do ed to the 
Court. 

(2) Subrule (l) does not apply to a formal offer expressed to be an open offer or formal 
offer document relating to that formal offer. 

(3) Subrule (l) does not prevent production to the Court or the tender in evidence of a 
formal ofter document-

( a) when a fonnal offer has been accepted under this Part; 

(b) for the purpose of detennining a dispute whether a formal offer has been 
accepted under this Part; 

(c) for the putpose of case management by a judicial officer who \1;ill not be the 
judicial officer hearing and detennining the proceechng; or 

(d) on an issue of costs after final determination by the Court of the substantive 
i sue in the proceechrig other than costs. 

Division 2-0ffcrs and responses 

132.4-Formal offer 

( I) A party (the offeror) may file a document making a formal offer to another party (the 
offeree) jn the prescribed fotm to resolve a proceeding or any part of a proceeding 
(formal offer)-
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(a) in tenns of a judgment to be entered upon acceptance (a judgment offer); or 

(b) in tenn.s of a contract to come into existence upon acceptance including teun 
for the di.sposition of the p:roceecfu1g (a corllracl offl!T) . 

Prts,rlbtd form-

Form 121 Formal Offer 

(2) A forrnal offer must be se1ved on each other party to the proceeding as oon a 
practicable after being filed. 

(3) A fonnal offer may be expressed to be an open offer but, if silent, is made without 
prejudice save as to costs. 

(4) A forrnal ofter may include any term capable of being incorporated

(a) in the case of a judgment offer- in a judgment; or 

(b) in lhe ca~e ofa contract offer- in a contract. 

(5) A formal offer-

(a) may include any tenn as to principal relief whether or not sought or obtainable 
in the proceeding; 

(b) must include a tenn as to co ts of the proceeding; 

El'.illllples-

That one party pay !he costs of !he procecdng of another party which may be on a 
specified basis or up to a specified date. 

That one party pay !he clisbursements of another party which may be on a specified basis 
or up to a specified dale. 

That each party bear its own co'1 s. 

Thal the parli es will submit 10 any roas order n1e Court may make. 

(c) may include any term as to the offer lapsing ifnot accepted but if silent includes 
an imputed tenn that the offer remains open until ,.ithdrawn in accordance with 
rule 132.5; and 

(d) if a contract offer involving payment of money-may include any term as to 
time for payment but if silent includes an imputed term that payment must be 
made \.ilhin 28 days ofacceptance. 

(6) A fonnal offer may include or annex reasons why it would be unreasonable for the 
offer not to be accepted. 

(7) A party may make rru.iltiple fonnal offers al the same time or over time. 

132.S-Wltbdrawal of offer 

( I) Provided that it has not been accepted, a party may withdraw a fonnal offer at any time 
by filing a withdrawal of formal offer (afom1al witJutrawal) in the prescribed fonn. 

Prescrlb td form-

Form 122 Withdrawal of Formal Offer 

(2) A formal \.ithdrawal must be served on each other party to the proceeding as soon as 
practicable after being filed. 
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132.6-Re~onse to otfer 

( ! ) Unless an offeree accepts an offer ooder rule 132.7. an offeree must file a response to 
formal offer (ajomuuresponse)in the prescribed form within 14 days aftersenn.ce of 
a formal offer-

(a) not accepting the offer; 

(b) contending that the offer does not comply with rule 132.4 and identifying why; 
or 

(c) contending that the offeree requires a specified number of additional days to 
decide whether to accept the offer and identifying why. 

Pn,sa-ibtd form-

Form 124 Response t·o Formal Offer 

(2) A formal response must be served on each other pmty to the proceeding as soon as 
practicable after being filed. 

(3) The making of a fo1mal respon~e U1at does not accept a formal offer does not prevent 
later acceptance of the offer by the offeree provided !hat Lhe offer is still open for 
acceptance. 

( 4) Unless the Court otherwise orders. an offeree is not entitled on an application for costs 
under Division 4 to contend that an offer does not comply with rule 132.4 or did not 
give the offeree a reasonable time to decide whether to accept the offer other tllfill on 
a ground identified in a fonnal response filed in compliance with thi rule. 

Division 3-Acccptancc 

132. 7-Acceptance of formal offer 

( I) Provided that it remains open for acceptance, the offeree nIBY accept a formal offer or, 
ifUie offer contains alternatives, an alternative contained within. a fom1al offer by filing 
and erving on each other party to Uie proceeding an acceptance of formal offer (a 
fonn.td ,1ccepll111ce) in the prescribed. fann. 

Prtstribtd fon11-

Form 123 Accept311ce of Formal Offer 

(2) A party may accept a fonnal offer notwit:hs:anding the existence ofa concurrent offer 
by the o fferor or offe ree in different term~. 

(3) A party cannot accept only sonie of the tenns of an offer (or of an alternative offer 
contained in a formal offer). 

Note-

A party wishing to accept only some of the term s ofan offer must make a counter-offer. 

132.8---Implementatlon of resolution 

( I) When a judgment offer is accepted, the Registrar may-

( a) enter judgment in tenns re:1:1.ecting the accepted.judgment offer; or 

(b) require the offeror to file a draft judgment in the prescribed form reflecting the 
tenns of the accepted offer, and nIBY enter judgment on the parties 
communicating theirconsent to the tenns of the draft judgment under rule 133.1. 

Prtstribed form-
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Form 127 Draft Judgment 

(2) When a contract offer is accepted, the pm.ties must apply to the Court for appropriate 
orders within 14 days of acce1:tance. 

132.9-Fallure to comply with resolution terms 

Ifa party fails to comply with the tellTIS ofan accepted offer, the Courtmay

(a) enter judgment or make orders to give effect to the terms of the resolution; 

(b) if an applicant is in default tay or dismiss the proceeding or the part the subject of 
the resolution; 

(c) if a rnspondent is in default- strike out the respondent 's defence lo the proc.eeding or 
the part the subject of the resolution; 

( d) set aside the i:e oluti on and make directions fur the proceeding, or the part the subject 
of the resolution, to proceed to~ or 

( e) make such. other or fi.nther order as it thiilks fit. 

Division 4-Cm,1s 

132.10--Relevant offer not accepted 

( I) In this rule-

relevanl offer means a fo:nnal offer in compliance with rule 132.4 that-

(a) was filed and served on the offeree at lea'Si: 21 days before the commencement 
of the trial or final heming of the proceeding or uch later date as the Court 
ordern on an application made before the expiration of that period; 

(b) was and remained open for acceptance at least 14 days after seIVice; 

(c) relate to an entire action and not merely to part ofit; 

(d) involve genuine compromise; 

(e) contains a tenn that the respondent to the action is to pay the costs of the 
applicant on the Etandard costs basis up to acceptance of the offer or 14 days 
after service of the offer (whichever is earlier) or that the parties will submit to 
any order that the Comt may make in the exercise of its discretion; and 

(f) if it is a contract offer-

(i) provides that the consideration payable by one party to the other 
(disregai:ding costs) is the payment of money; and 

(ii) if made by the party who is to pay the money-provides that the money is 
payable under the tenns of the offer within 28 days after acceptance and 
the party is ready, willing and able to pay the money in accordance with 
the tenns of the offer. 

-ole-

lf the 1d.i!!. or fina l hearing is vacated or adjourned without being pott heard, the original trio! 
date is to be ignored for the purpose of subrul e (l)(a) . 

(2) When-

(a) a relevant offer is made by an applicant in an action; 

(b) the offer is not accepted by a respondent; and 
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(c) U1e applicant obtain~ judgment that is no Jes" favourable to the applicant than the 
tenns oflhe offer, 

ilie1 

(d) Ule costs i.ncurredinrespect oftlle action upto 14 days after service oftlle fonnal 
offer are unaffected by Ule making of the fonnal offer. and 

(e) subject to Ule overriding discretion of the Court, the applicant is entitled to an 
order against the respondent for the applicant's costs of the action to which the 
relevant offer relates thereafter on an indemnity basis. 

(3) When-

(a) a relevant offer is made by a respondent in an action; 

(b) ilie offer is not accepted by an applicant; and 

(c) eiilier-

(i) Uie :respondent obtains judgment dismissing the action; or 

(ii) the applicant obtains judgment iliat is less favourable to the applicant Ulan 
the tenns of the offer, 

ilien-

(d) ilie costs incurred in respect of the action upto 14 days after service ofilie fonnal 
21w: are unaffected by the making of the fonua! offer; and 

(e) subject to Ule overriding discretion oftlle Court, the respondent is entitled to an 
order against the applicant for ilie respondent's costs of the action to which Ule 
relevant offer relates thereafter on an indemnity basis. 

(4) When a party makes a relevant offer for damages to be a..<sessed or a proportion of 
damage to be as essed, Ulis rule does not apply to costs incurred in relation to Ule 
assessment of the damages. 

132.lJ-Costs in other cases 

( I) Thi rule applies in cases when rule 132.10 doe not apply. 

(2) When-

(a) a party has made a fonnal offer, 

(b) ilie offer was not accepted; and 

(c) JUdgmentis granted in respect oftlle action or part ofan action the sul:!ject oflhe 
offer on terms no less favourable to the offeror than the tenns ofilie offer, 

ilie Court is to talce these matters into account on the question of costs. 

(3) Without affecting the generality of the discretion of the Cotut, in exercising its 
discretion as to costs under subrnle (2), lhe Court may-

(a) order iliat ilie o:fferee pay the cost ofilie offeror in re pect oftlle action or the 
part the subject ofilie offer from 14 days after se1vice ofth.e for.mal offer on a 
specified basis; 

(b) order U-.at the offeree bear its own costs in respect of the action or the part the 
subject of the offer from 14 days after service ofilie fonnal offer or 

( c) make such other or further order as to costs as it thinks fit. 



 No. 41—Part 1 p. 1564 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

140 

(4) Without affecting the genernlity of the discretion of Uie Comt, in exercising it 
discretion as to costs, ifthe Court considers that a party umeasonably rejected a formal 
offer or railed to make a forrruil offer, the Court rnay-

(a) order that that panypaythe costs of the opposing party after the rejection or date 
when an offer should have been made on a specified basis; 

(b) order that that paity bear it own costs after the rejection or date when an offer 
should have been made; or 

( c) make such other or further order as to costs as it thinks fit. 

Division 5--Appellate proceedings and taxations 

132.12-Appellate proceedings and taxation process 
( 1) Divisions 1, 2 and 3 of this Part apply, with any necessary changes, to an appellate 

proceeding or taxation process in the same way as they apply to a proceeding. 

(2) \\Then-

( a) a party has made a formal offer in respect of an appellate proceeding or tax'ation 
process: 

(b) the offer was not accepted; and 

( c) judgment is granted in the appellate proceeding or tl1e taxation is det.ennined on 
tenns no less fuvourable to the offeror tl1an I.he tenns oftl1e offer, 

the Court is to take fuese matters into account on fue question of costs. 

(3) Without affecting the generality of the discretion of the Court, in exercising its 
discretion as to costs under subrule (2), the Court may-

(a) order that the offeree pay the costs of the offeror in respect of fue appellate 
proceeding or taxation process after 14 days after service of the formal offer on 
a specified basis; 

(b) orderthat the offeree bear its own costs in respect of the appellate proceeding or 
taxation process after 14 days after service of fue formal offer on a specified 
basis; or 

( c) make such other or further order as to costs as it thinks fit. 

Part 3-Consent jud gment 
133.1- Consent judgment 

( I) Judgment may be given by the Court by consent on-

(a) the parties expressing consent in court or in chambers to fue tenns of the 
judgment; 

(b) a party filing boili a draft judgment in fue prescribed form as an editable Word 
document and a draft judgment in the prescribed form on which the parties have 
endorsed their consent; or 

Ptts,rlb•d for m-

Form 127 Draft Judgment 

(c) the parties giving their consent to the tenns of the judgment by email or other 
correspondence. 
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(2) Judgment maybe given by the Registrar by consent 01 

(a) a party filing a draft judgment in the pre cribed form as an editable Word 
document and a draft judgment .in the prescribed form on which the parties have 
endorsed their consent; or 

Prescribed form-

Form 12 7 Draft Judgm ent 

(b) ihe partie giving their con ent to the tenn of the judgment by email or other 
correspondence. 

(3) Unless the Comt orders, a monetary judgment given by consent is taken to be in 
addition to any swn already recovered since the institution of the proceeding. 

Part 4---Court approval 
134.1- Representative action 

( I) A re olution of a representative action by a representative party under Chapter 3 Prut 
4 is not binding unless the Court approves the tenns of the resolution. 

(2) A re olution is binchng on a represented part.y, as defined in rrile 24. I, if approved by 
the Court. 

(3) The Court may, on application by arepre entedparty, as definedinrrile 24. 1, et aside 
in whole or part a resolution previously approved. by the Court and make consequential 
orders if the interests of justice so require. 

134.2-Proceeding involving person under legal incapacity 

( ! ) A resolution of a proceeding to which a litigation =dian or person under a legal 
incapacity is a paity i not binding unless the Court approves the terms of the 
re olution. 

(2) Any money to which a person under a le5?.al incapacitv is entitled under an. agreement 
for the resolution of a proceeding approved by the Court must be dealt with in 
accordance with orders by the Court from time to time. 

134.3---Proceeding involving deceased estate 

A resolution of a proceeding involving a deceased estate is not binding unless the Court 
approves the terms of the resolution. 
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Chapter 12- Eady fmalisation 

Part 1-Discontinuance 
141.1- In1·roductfon 

( I) An applicant cannot discontinue an action ,vithout leave of the Court if-

(a) Ure applicant has a joint interest with a co-applicant in a cause ofaction in, orders 
sought in or the su~ ect matter of the action and the co-applicant doe not join in 
the discontinuance; 

(b) the applicant is a litigation guardian for a person tmder a legal incapacity tmder 
,rule 23. 7; 

(c) the action is brought :i.n the name of a partnership or unincorpo.raied a sociation 
under C:hapter3 Part 3 Division l ; or 

( d) the action is brought by a repiesentative pmty under Chapter 3 Part 4 Di vision l 
or 2. 

(2) An applicant who files a notice of discontinuance must serve a copy on each other 
party to the proceeding with an address for service as oon as practicable after filing 
U1e notice. 

141.2,-Discontinuance before service or by consent 

( I) Sul!ject to rule 141. l( 1), an applicant may discontinue an action against a respondent 
or :interested party at any time without leave of the Court by filing a notice of 
discontinuance in the prescribed form if-

( a) ihe originating process ha.~ not been seIVed on any other party and no oiherparty 
to ihe action has an address for service; or 

(b) each other party to U1e action has signed a consent to discontinuance in ihe 
prescribed foIDL 

P 1"tsa-ibtd for ms-

Form 125 Notice of PiscgJtinurmce 

Form 126 Consent 1-o Discontinuance 

(2) If an applicant discontinue an action under ihis rule, unless the relevant partie 
otherwise agree, each party must bear their o~ costs of tlle action. 

141.3--Discontinuance without consent or leave 

( I) Suqject to n:ile 14 1.1 (I) an applicant may di continue a claim at any time be fore it is 
either entered or listed for trial by filing a notice of discontinuance in the prescribed 
form. 

Pnscribtd form-

Form 125 Noti ce ofDiscootinuance 

(2) If an applicant discontinues a claim under this rule, Uie applicant is liable to pay the 
costs ofa respondent against. whom the claint is discontintred upto the date of service 
of the notice of discontinuance on the standard costs basis and any interested party 
named in U1e claim mnst bear their mvn costs. 

(3) A respondent or intere t.ed party io a claim Ui.at is di continued may, within 21 days 
after service of a notice of discoi1tinuance under stibrule (1 ), apply for orders under 
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subrule ( 4) by filliig an interlocutory application and supporting affidavili.n accordance 
,vith rule 102.1. 

(4) The Coun may, on an application under subrule (3), for special reasons-

(a) set aside the discontinuance; and 

(b) unless the applicant undertakes to prosecute the claim diligently: 

(i) sub titute mt order chsmissing the claim; or 

(ii) substitute an order granting leave to discontirme on teITllS as to cost 
different to those tmder subrule (2). 

141.4---Dlscontinuance with leave 

(I) An applicant may seek leave to discontinue an action on terms as to costs or otherwise 
by filing an. interlocutory application and upparting affidavit in accordance withmle 
102.1, 

(2) The Court may, on application under subrule (l}-

(a) refuse leave if it considen, that the prejudice that will be caused by 
discontinuance to an objecting paity jmtifies the refusal ofleave and, unless the 
applicant undertakes to prosecute the action diligently, dismiss the action; 

(b) grant leave on terms including a~ to costs; or 

(c) make such other or further order as it thinks fit. 

(3) If a Court grants leave to discontinue, any notice of discontinuance must be filed within 
14 days after the grant ofleave. 

Pn,sa-ibed form-

Form 125 Notice of Discootinuance 

Part 2---Judgment in default of defence 

Dh•ision I-Introduction 

142.1-Introduction 

(I) Unles the Court otherwise orders, this Part applies only to proceedings by way of 
claim (including a cross claim) and has no application to proceeding;, by way of 
originating application. 

(2) In the e Rule , muess the contrary intention appea11,--

liquidaled claim means a claim for a specific sum or for an amount calculated in 
accordance ,vith a formula agreed between the parties or prescribed by statute or 
contract (and, to avoid doubt, a formulamayinclude a scale, reference to external data, 
provision for interest or provision for costs); 

monetary claim means a claim for which the only remedies sought (apart from costs) 
involve the payment of money, whether by way of damage , compen ation or 
otherwi e; 

11orw1wnetary claim means a claim that is not solely a monetary claim and includes a 
claim for a declaration, injunction, specific performance or the delivery up of property; 

property loss claim means a claim for damages for loss of or damage to tangible 
property other than land. 
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D i\'ision 2- Request for default judgment 

142.2-Universal requirements 

( 1) An applicant is entitled to request judgment in default of defence again& a respondent 
to the applicant's claim or cross claim under this Part if-

(a) the respondent was served with the Claim documents or Cross Claim documents 
and any other requisite document in compliance with these Rules; 

(b) the respondent failed to file a defence within the time fixed; and 

(c) the applicant files an affidavit of proof of service in compliance with Chapter 5 
Part 5. 

ote 

Rule 334.2{7) provides that a respondenl lo a cross claim in a in.in..- civil achoo will be taken to 
have filed a defence denying lhe all eg,ili ons in the cross claim unless the Court orders a party lo 
file such a defence. 

See Chapter 5 Part 5. 

(2) An applicant who seeks default judgment must file an application to the Regj trar for 
judgment in JJ1e prescribed form. 

Prcsa·ibcd form-

Form 76B Application to Registrar - Regn est D cfoult Judllment 

(3) Rules 142.3 to 142.9 do not apply to a request for conditional judgment governed by 
role 142.l0. 

142.3---Liquidated claim 

( 1) If the applicant's claim is solely a liquidated claim, the applicant may reque&judgment 
for the amount of the claim shown in, or calculated in accordance with, the applicant's 
short form statement of claim. statement of claim or statement of cross claim. 

(2) If the amount for which judgment is requested requires calculation, the applicant must 
show the calculation in detail in a document filed a the same time as the request for 
judgment. 

Example-

Calculation of contractual inlere,t 

(3) An applicant who seeks default judgment may request that the default judgment. 
include a fixed amount for costs of the claim if the applicant show,; the calculation of 
costs in the request for judgment or a document filed at the same time. 

142.4-Property loss claim-Magistrates Court 

( I) If the applicant ' s claim is solely a property Joss claim and the applicant has complied 
with stibrule (2 ), the applicant may request j udgrnent for the amount of the claim shown 
in the applicant' s short form statement of claim, statement of claim or statement of 
cross claim less any payments received shown in the request for judgment or a 
document. filed at the same time. 

(2) An applicant can only request judgrnent under Uris mle if-

(a) the applicant proves by an affidavit of proof of service JJrnt the applicant eJVed 
on the respondent along with the Claim documents or Cross Claim documents--
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(i) if the claim i for tlle Joss of property- evidence of the value of the 
property at. the releVfilll: time, being at least an expe1t report by a valuer or 
loss aclj uster showing an assessment of tlle value of the property or the 
internet publication called Rec!Book(redbook.comau) showing tlle value 
of propeit y of that description and condition; 

(ii) if the claim is for the cost ofrepa:ir undertaken to the propeny---evidence 
of the cost ofrepa:iring tlle damage to the property, being al least a copy 
of the invoice from the repairer for the repair of the property showing a 
detailed breakdown of tl1e cost ofrepair, 

(ili) if the claim is for the value of repair that has not been undertake 
evidence of tlle cost of repairing the damage to the property, being at 
least-

(A) a copy of a quotation from a repairer to undertake U1e repair of the 
property showing a detailed 'breakdown oflhe quoted cost of repair, 
or 

(B) an expe1t ,rep01t by a loss adjuster showing a d.etailed breakdown of 
ilie reasonable cost of repair oftlle property; 

(iv) if tl1e claim i, for or :includes the cost ofhiri:ng alternative property while 
Uie property is being repaired or until it is replaced viclence of the cost 
of hiring, being at least a copy of the invoice from the owner of lhe 
alternative prope1ty showing a detailed breakdo,vn ofUie cost of hire; 

(v) if the claim includes other costs incurred in consequence of the loss or 
danlage (including tuwing, storage or accommodation costs vidence 
of the costs incurred, being at least a copy of the invoice showing a 
detailed breakdown oftlle costs incurred; and 

(b) no claim is made in the action ether than one or more of lhe matters identified 
in subrule (2)( a). 

(3) An applicant who seeks default juclgme:nt may request tlrnt th.e default judgment 
include a fixed amount for costs oftl1e claim if the applicant shows the calculation of 
costs in the re quest for j uclgment or a document filed at the same time. 

142.5--0tber monetary claims 

If the applicant's claim is solely a monetary claim (but not solely a liquidated claim) or if the 
applicant so elects, the applicant may request juclgment for an amuunt to be assessed. 

142.6-Non-monetary claims 

Ifllie applicant' s claim is, or includes, a non-monetary claim (whether or not it also includes 
a monetary claim) or if the applicant o elects, the applicant may request judgment for relief 
to be assessed. 

Division 3-Entry of default judgment 

142.7-Liquidated claim 

If an applicant requesting judgment under rule 14 2.3 is entitled to default juclgment, the 
Registrar may enter default judgment for the amow11 of the claim shown in, or calculated in 
accordance with, llie applicant 's short form statement of claim, statement of claim or 
statement of cross claim, together with-
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(a) if the applicant seeks a fixed amount of costs under rule 142.3(3}-an an1ow1t:fixed by 
the Registrar for costs in accordance with Lhe relevant costs scale; or 

(b) in any olher case osts oft.he claim to be ta.xed. 

142.8---Property loss claim 

If an applicant requeslil1g Judgment under rule 142.4 is entitled to defilull judgmenL, the 
Registrar may enter default judgment for the amount of the claim shown in, or calculated in 
accordance with. the applicant's short form statement of claim statement of claim or 
statement of cross claim together with-

(a) if the applicant seeks a.lixedamowu of costs Ullder rule 142.4(3}-anamowll fixed by 
the Regjstrar for costs in accordance with the relevant costs scale; or 

(b) in any other case-costs of the cl!li.m to be ta\Ced. 

142.9---0tber cla.ims 

(1) lf an applicant requesting judgment under rule 142.5 or 142.6 is entitled to default 
judgment, the Registrar may enter default judgment for an amount or relief to be 
assessed. 

(2) lf the Re!!.i&rar enters judgment under subrule (I), the Registrar will list the matter for 
a directions hearing in relation to the assessment and will give notice to the parties in 
the pre cribed fo1m. 

Prescribed form-

Form 78B Notice of Directions Hearing - Assessment of Damages or Other Relief 

(3) The trial of the assessment is to be conducted on the basis that the respondent is not 
entitled to contest liability, but the relief to which the applicant i entitled (if any), 
including any i ue as to causation or remot.ene , of loss and the exerd e of any 
discretion, is to be the subject oflhe assessment . 

( 4) On the determination of the assessment, the Court \,ill grant judgment for the relief to 
which the applicant is found to be entitled and make an order with respect to the costs 
of the claim. 

Division 4-Conditional judgment 

142.10--Cross claim conditional on liability under antecedent claim 

(1) lf the applicant 's cross clainl is conditional on the applicant being found liable on a 
clainl or earlier cross claim, the applicant may request conditional judgment forrelief 
to be assessed. 

(2) lfthe applicant requests judgment under subrule (!).the Regj strar may, if the applicant 
is entitled to default judgment, enter conditional judgment for relief to be assessed in 
the prescribed form 

Pttscrlbed form-

Form 132 Record of Conditional Non-Monetary Judgment 

(3) A default judgment will be conditional on the arr,licant being found liable on the 
antecedent clBim. 

(4) The trial of the prnceeding will be conducted on the basis that the respondent is not 
entitled to contest liability to the applicant on the cross claim but may contest any other 
issue on the cross claim or any issue in the antecedent clainl. 
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Di\'ision 5---Application to set aside default judgment 

142.11-Application to set aside for iJTegulal"ity 

( I) A party may apply under this rule to set aside or vary a judgment in default of detence 
on the grolUld that-

(a) the Claim documents or Cross Claim documents were not served on that party 
in accordance "-'1th the requirements imposed by these Rules and their existence 
and content did not come to that patty' attention at least 28 day before the date 
on which the default judgment was entered; 

(b) the Claim documents or Cross Claim documents were seived by email service 
or post seIVice, the party was no longer using the address to which they were 
ent or they were not received at that address and their existence and content did 

not come to that patty's attention at least 28 days before the date on which the 
defutilt j uclgment WlIB entered; 

(c) the party obtaining judgment was not entitled to default judgment; 

( d) the judgment was obtained llB a result of misrepresentation or misconduct by the 
party obtaining it; or 

(e) the judgment was otherwise obtained or granted as a result of an irregularity. 

(2) If the Court is satisfied that the default judgment was obtained as a restilt of an 
irregulatity under one or more paragraphs of subrnle (I}-

(a) the Court may set aside the default judgment on such conditions as it thinks fit; 

(b) if the only irregularity was that judgment was entered fora sum in excess of that 
to which the pmty obtaining judgment was entitled-the Court may instead, in 
the exercise of its discretion, amend the judgment to the correct amount.; 

(c) if the only irregularity was that judgment ,vas entered for a fixed amount when 
it should have been entered. for an amount or relief to be asse sed---the Court 
may instead, in the exercise of its discretion, amend the judgment to a judgment 
for an amount or relief to be assessed. 

142.12---A1111lication to set aside on other grounds 

( 1) A party may apply under this rule to set aside or vary a judgment in default of defence 
on the grolUld that-

(a) the Claim documents or Cross Claim documents did not come to the attention of 
that p311y or the patty has another reasonable excuse for not haviJig filed a 
defence; and 

(b) the party hllB a reasonable basis for defending the claim. 

(2) If the Court is satisfied that both grounds in :rubrule (1) are established, the Court may 
set aside the default judgment an such conditions as it thinks fit. 

Part 3-Failure to disclose basis for action or defence or abuse 

143.1-Judgrnent for failure to disclose basis 

( I) The Court may g.11:mt judgment dismissing ai1 action on the ground that no reasonable 
cause of action in the case of a claim, or basis for the application in the case of an 
originating application, is capable of being disclosed. 
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(2) The Court may grant j udgment in favour of an applicant in an action on the ground 
that no reasonable defence in the case ofa claim, or basis to contest the application in 
the case of an originating application, is capable of being disclosed. 

143.2-Judgment for abuse of process 

( l) The Court may grant judgment dismissing an action on the ground that it is fiivolous, 
vexatious or an abuse of the process of the Court. 

(2) The Court may grant judgment in favour of an applicant in an action on the ground 
that a defence of or contest to it is frivolous , vexatious or an abuse of the process of 
the Court. 

Part 4--Summary judgment 
144.1-Introduction 

Unless the Court otherwise orders, this Part applies only to proceedings by way of claim 
(including a cross claim). 

144.2-Summary judgment 

( l ) The Comt may, on application by a party, give sunurrary ju~nt in .favour of an 
applicant-

( a) on a cl aim if there is no reasonable basis for de fending the claim; 

(b) on a cause of action in a claim if there is no reasonable basis for defending the 
cause of actiorr or 

( c) on a separate issue that arises in a claim if there is no reasonable basis for 
contesting that issue. 

(2) The Court may, on application by a party, give sumrrrary judgment against an 
applicant-

(a) on a claim if there i no reasonable basis for prosecuting the claim; 

(b) on a cause ofaction in a claim if there is no reasonable basis for prosecuting the 
cause of action; or 

( c) on a eparate issue that ari es in a claim if there i no reasonable basi for 
contesting that issue. 

(3) An application for summary judgment must be made by filing an interlocutory 
application and supporting affidavit in accordance with rule 102.1. 

144.3-Judgment 011 admissions 

( 1) The Court may, on application by a party, give judgment in favour of an applicant 
based on admissions on a claim, cause of action or separate issue that arises in the same 
manner as it may grant summary judgment under rule 144.2(1}. 

(2) The Court may, on application by a party, give judgment against an applicant based on 
achnissions on a claim, cause of actian or separate issue that arises in U1e same manner 
as it may grant summaiy judgment under rule 144.2(2). 

(3) An application for judgment under subrule (1) or (2) must be made by filing an 
interlocuto1y application and suppmiing affidavit in accordan::e with mle 102. l. 
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144.4-Balance of proceeding 

If the Court grants judgment under rule 144.2 or 144.3 which does not finally detennine the 
whole proceeding-

( a) the Court may make orders about how the balance of the proceeding is to proceed; a11d 

(b) in my other case-the bala11ce of the proceeding is to proceed in the usual way. 

Part 5--Default of appearance 
145.1-Default of appearance at h·ial of claim 

(1) This rule applies only to proceedings by way of claim (including a cross claim). 

(2) Ifat the trial of a claim, a respondent fails to appear within 15 minutes of the scheduled 
commencement of the 1lli!!, the Court may-

(a) enter default judgment against the respondent in the same =eras if the Court 
granted judgment for failure to file a de fence under Patt 2; 

(b) hear the trial of and detennine the claim (or a11 issue listed for lill!l) 
notwithstanding the absence of the respondent; or 

(c) make such other or further order as it thinks fit. 

(3) If at the trial of a claim, t11e applicant fails to appear with.in 15 minutes oft.he scheduled 
commencement ofthe 1lli!!, the Court may-

( a) enteT default judgme:nl dismissing tlle claim in the same manner as if the Court 
granted judgment for failure to disclose a cause of action unde.r Part 3; or 

(b) make such other or flllther order as it thinks fit. 

(4) If at the trial of a claim, neither the applicant nor the respondent appears within 15 
minutes of the scheduled commencement of the !!!ill, the Court may make such order 
as it tl1inks fit (including tlwt the claim be treated as <li continued under Part 1 wiili no 
order as to costs or ill1Y order t11at could be made under subrtile (2) or (3)). 

( 5) If at tlle trial of a claim, an interested party fails to appear within 15 minutes of the 
cheduled commencement of the !llil1, ilie Corut may hear tlle trial of and determine 

the claim (or an issue listed for !lli!1) notwithstanding the absence of the interested 
party. 

Mag1ilrales Gour/ 

(6) Instead of making an order w1der slibrule (2)(a}, the Court may, ifit thinks fit, enter 
default judgment again.st. the respondent for the relief sought in the claim without 
undertaking an assessment of ammmt or relief. 

145.~Def'ault of appearance at hearing of originating application 

( I) This rule applies only to proceedi:!lgs by way of originating application. 

(2) If at a hearing the respondent fails to appear within 15 minutes of the scheduled 
commencement of the hearing, tll.e Court nwy-

(a) if it thinks fit, gmnt the relief ought against the respondent without hearing 
evidence or assessing tlle meiiis of tlle application; 

(b) hear and delennine tlle application notwithsta11ding the absence of llie 
respondent; or 
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(c) make such other or further order as it thin.ks fit. 

( ) If at a hearing the applica.nt fail to appear within 15 minutes of the cheduled 
commencement of the hearing, tJ-t.e Court may-

(a) if it thin.ks fit. dismiss the application without hearing evidence or assessing tJ-te 
merits of the application; 

(b) hear and detennine the application not\\'ith&anding tJ-te absence of the applicant; 
or 

(c) make such other or further order as it thin.ks fit. 

( 4) If at a hearing neither the applicant nor the respondent appear within 15 minutes ofthe 
scheduled c01mnencernent of the hearing. the Court may make such order as it thinks 
fit (including that the application be treated as discontinued with no order as to costs 
under Part 1 or any order that could be made under subrule (2) or (3)). 

(5) Ifat any heming an interested party fails to appear within 15 minutes of the scheduled 
c=encement of the hearing. the Comt may proceed to hear and detemrine the matter 
notwithstanding the absence of the interested party. 

145.3----Default of appearance at any other hearing-1\fagistrates Court 

( l) If, at a directions hearing, or a settlement conference, mediation or other alternative 
dispute resolution process in a claim, a pany fails to appear within 15 minutes of the 
scheduled commencement of the hearing, tJ-te Court may make any order tJ-tat it could 
make under rule 145.1 if the hearing were a IIial governed by that rule. 

(2) If, at a directions hearing, or a settlement conference, mediation or other alternative 
dispute resolution proces, in an originating application, a pany fuils to appear within 
15 minute of the scheduled commencement of the hearing, the Court may make mry 
order that it could make under rule 145.2 if the hearing were a hearing of the originating 
application governed by that rule. 

145.4----ApJ>lication to set aside default judgment 

( I) An applicant may apply under this rule to set aside a judgment in default of appearance 
on the ground that the applicant-

(a) has a reasonable excuse for not having appeared; and 

(b) has a reasonable b8sis for prosecuting the action. 

(2) A respondent may apply under this rule to set aside a judgment in default of appearance 
on the ground that the respondent-

(a) has a reasonable exm~e for not having appeared; and 

(b) has a reasonable basis for defending the claim or contesting th.e originating 
application. 

(3) IftJ-te Court is satisfied that it is in the interests ofjmice that a default judgment be set 
aside or vmied, U1e Court may-

( a) set aside the defuultjudgment on such conditions as it thinks fit; 

(b) vary the terms of the default judgment; or 

(c) make such other or further order as it thin.ks fit. 
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Part ~Default of compli ance 
146.l-Judgment in default of compliance 

(I) If a party-

( a) corrnnits serious or persistent breaches of these Rules or an order of the Comt 
which seriously prejudice the proper and e.x-peditious conduct of an action; 

(b) fails to file a substitute originating process. pleading or affidavit within the time 
specified by the tenns ofleave granted under rule 70.3. 85 .1 or 87.1; or 

( c) manifests an inability or umvilli.ngness to prosecute or defend an action ·with due 
diligence, 

another party may apply for default judgment again~t that party. 

(2) An application for default judgment TIU1St be made by filing an inteilocutory 
application and supporting affidavit in accordance wi th rule 102. 1. 

(3) Tfthe party in default is an applicant in an action, the Court may-

(a) stay the action until the non-compliance is rectified; 

(b) grant judgment dismi sing the action; 

( c) list the matter for an eaII y trial or hearing; or 

( d) make any other or farther order as it thinks fit. 

(4) Tf the paity in default is a respondent or an interested party in an action, the Court 
may-

(a) grant judgment in favour of the applicant for some or all of the relief sought; 

(b) grant judgment in favour ofl11e applicant for dainages or relief to be assessed; 

( c) order that an interested party be removed as a party to the action; 

(d) list the matter for an eaily trial or hearing; or 

( e) make any other or further order as it thinks fit. 

146.2-ApJ>lication to set aside default judgment 

( 1) A party may apply under this rule to set aside a default judgment granted under 
rule 14 6.1 by filing an interlocutory application and supporting affidavit in accordance 
with rule 102 I. 

(2) If the Court is ati.sfied that it i in the interests ofjwice that a default judgment be et 
aside or varied. l11e Court .may-

(a) set aside the default judgment on such conditions as it thinks fit; 

(b) vary the teons ofthe default judgment; or 

(c) make such other or further order as it thinks fit. 
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Chapter 13-Preparation for trial 

Part 1-Listing and entry for trial 

D ivision ! -General 

151.1-Subj ect matter for trial 

(1) Unless the Court otherwise orders, when it is ordered that a matter proceed to 1ill!!, 
there is to be a single trial of all issues ( other than costs) in the proceeding. 

(2) The Court may order that there be separat.e IJ.ials ofsepar-dte issues in a proceeding and 
may detennine the order in which such IJ.ials ,ire to be heard or determined. 

Exrunples-

In a proceeding in which there is a claim and3 cross daims, the Court might order that the trial 
oft.he claim proceed "first, to be foll owed by tf,e trial of the iirst cross claim, t.o be fol lowed by 
the trial of the second and third cross claims. 

to a proceeding in which the applicant seeks damages for personal injuries, the Court might 
order that there be a trial on issues of duty of care and negligence, to be followed by a trial on 
issues of causation and quantum oflos . 

In an originating application in which there i. an issue whel11er l11e applicant ba tanding t.o 
bring the proceeding, the Court might order that the trial of that issue proceed first, to be 
followed by a trial of all other issues. 

151.2-Constitution of Court for trial 

Supreme Court 

(I) Sut.,ject to rule 11.1, the Court constiti.ned of a Judge or Master may order that a trial 
proceed before-

( a) a Judge, Master or Judicial Registrar; 

(b) a Judge, Master or Judicial Registrar assis:ed by 1 or more assessors; or 

(c) an arbitrator. 

Dish'ict Cow1 

(2) Sut.,ject to rule 11.2, the Court constituted ofa Judge or Master may order that a trial 
proceed before-

( a) a Judge, Ma~ter or Judicial Registrar; 

(b) if so provided. by tatute----a Judge, Master or Judicial Regi&mr assi ted by I or 
more assessors; or 

(c) an arbilJ.cltor. 

Magistrates Gour/ 

(3) Suqject to rule 11.3. the Court constituted of a Magisttate or Judicial Registrar may 
order that a trial proceed before-

(a) a Magistrate or Judicial Registrar; 

(b) if so provided by statute-a Magistrate or Judicial Registrar assis:ed by 1 or 
more assessors; or 

(c) an arbitrator. 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1577 
 

153 

151.3-Location of trial 

Supreme Court and District Court 

(1) Unless the Court otherwise orders, the place of trial will be Adelaide. 

Magistrates Court 

(2) Unless the Court otherwise orders, the place of trial will be-

(a) if the proceeding is being managed in a location within the Mount Gambier 
region-Mol.Dlt Gambier; 

(b) if the proceechng is being managed in a location within the Berri region- Berri; 

(c) if the proceeding is being managed. in a location within the Port Augrata 
region- Port Augusta; 

(d) in any other case-Adelaide. 

Supreme Court, District C011r/ and AJagislrates Cow·/ 

(3) The Court may order that t11e place of 1.Jial be any appropriate place wit11in or outside 
the State. 

151.4---Ref'erral to expert 

The Court may refer an issue in aproceechng for investigation and report by an expert referee. 

Division 2- Entry and listing for trial:--Supreme Court and District Court 

151.S-Application of Division 

This Division applies lo all proceedings in t11e Supreme Court and District Court unless

(a) Division 3 applie to the proceedings ( ee rule 151.8); or 

(b) the Court otherwise orders. 

151.6-Entry for trial 
(1) Unless the Court otherwise orders or these Rules otherwise provide, a proceechng will 

only be listed for trial aft.er it has been enteied for trial by order of the Court. 

(2) Unless the Court otherwise orders, a proceecb.ng will not be entered for trial unless 
each party (by a prn.ty ' s lawyer when rer.rresented) has signed a certificate ofreadines 
for trial in the presc1ibed form certifying that the proceeding is ready to proceed to 
trial. 

Presa-ibcd form-

Form 88 Certificate of Readiness for Trial 

(3) If a pruty in a proceechng is repICsented. by a law firm, either the responsible solicitor 
or counsel must attend a directions hearing at which a proceechng is expected to be 
entered for trial. 

(4) Each party in a proceeding must inform the Court at or before the directions hearing at 
which a proceeding is entered for trial of any special facilities required at trial. 

Examples-

Examples of special facili ti es are the need for an interpreter, an aucio visual link, equipment to 
play an audio visual recording, hearing enhancement facilities or wheelchair access. 

( 5) If a party fails to inform the Court under subrule (4) of any special facilities required 
at .!:llill, the judicial officer may determine that-
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(a) U1e t.tial is to proceed without the pmty haviJ1g U1e benefit of any uch fac.ilitie ; 
OT 

(b) the party mus: pay the costs of any adjournment due to the ll!lavmlability of any 
such facilities. 

( 6) The Court may order that a proceeding be dealt " ,itll under Division 3 rather than tllis 
Division. 

151. 7-Listing for trial 

(1) After a proceeding has been entered for !ri.l!!,. the Court or the Regislrar will list the 
proceeding for ttial by fixing a date or dates for the tiial. 

(2) Before the proceeding is due to be listed for~ Ure parties must conli1m the estimated 
length ofmal and ascertain Ule avmlability of wime ses and counsel. 

(3) The Regi trarwill send a notice oft.tial in Ure prescribed farm to each party not present 
when the proceeding was listed for trial. 

Pnsrribed forms-

Form 78D Notice of Trial 

Form 78F Notice of Hearing of Assessment of Damages or Other Relief 

Division 3- Listing for trial 

151.8-Apt>lication of Division 

(I) U nle the Court otherwise orders, tllis Division applies to-

(a) all proceedings in the Magi&rates Court; 

(b) proceedings by way of originating application when the Comt orders that there 
be almll; 

(c) proceedings in the Dust Diseases, Fast Track or Special Classification List under 
Chapter 23; 

( d) proceedings when a litigation plan has been made under rule 101. 7: and 

(e) other proceedings when the Court so orders. 

151.9--Listing for trial 

( 1) When the Court considers that it is appropriate to do so, the Court will either list a 
proceeding for trial by fixing a date or dates for the trial or refer a proceeding to the 
Registrar to fix a date or dates for the trial. 

(2) For the purpose ofahearing at which a proceeding is expected to be listed for !:!ifil, the 
parties must estimate the length of!Ii.al and asce1tain the avm.lability ofwime se and 
counsel 

(3) If a party in a proceeding is represented by a law finn, either the responsible solicitor 
or counsel must attend a hearing at which the proceeding is expected to be listed for 
trial. 

(4) Each party in a proceeding must inform the Comt at or before the hearing at which the 
proceeding is listed for trial of any special facilities required at trial. 

(5) Ifa party fails to inform the Comt under subrule (4) of any special facilities required 
at.!!:iill, the judicial officer at trial may detennine that-
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(a) U1e t.tial is to proceed without the pmty haviJ1g U1e benefit of any uch fac.ilitie ; 
OT 

(b) the party mus: pay the costs of any adjournment due to the ll!lavmlability of any 
such facilities. 

( 6) The Re!!.istrar will send a notice of trial in the prescribed fonn to each party not present 
when the proceeding was listed for tri.al. 

Prcsa-ibcd forms--

Form 78D Notice of Trial 

Form 78F Notice of Hearing of Assessment of Damages or Other Relief 

Division 4---Trial plan 

151.10--Trial plan 

The Court may order the parties in a proceeding to prepare a trial plan in the prescribed form. 

Prtsa-lb ed r orm

Form 72 IliJll..£wl 

Division 5---Responsibility of parties and lawyers 

151.11-Responslbillly 

( l) When a proceeding is listed for trial under rnle 15 l.7 or 151.9. it is the responsibility 
of each party and each lawyer acting for a party to ensme that it is ready for trial on 
llie trial date. 

(2) If a proceeding is resolved in principle or other circumstances affect llie need fora trial 
date or llie length of trial, the applicant mnst inunediately file and serve on each other 
party an interlocutory application and supporting affidavit in accordance with rule 
1 O 2 .1 applying to vacate or vary the trial date. 

(3) If llie applicant fails to act as required by subrule (2), another party to llie proceeding 
mu&soact. 

151.l~Prima facie preclm,ion of further steps 

If the Court make an order that a proceeding be entered for !Jii!l under rule 15 l .6 or listed 
for trial under rule 151.9, a party may not-

( a) amend a pleading 

(b) seek particulars of, or strike out of, a~; 

(c) seekfinther discovery, 

( d) rely on a new expert report; or 

( e) seek an interlocutory order that should already have been sought, 

without leave of the Court 

Part 2-Electronic trials 
152.1-Application and order 

( I) The Court may order that the trial of a proceeding be conducted by way of electronic 
trial. 
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(2) Unle tl1e Comt otl1erwise orders, an application fur an electronic trial must be made 
·within 14 days after the close ofpleadi:ngs. 

(3) An application for an electronic llfal must, IIl1iess it is by tlie consent of all parties, be 
supported by an affidavit setting oi.n-

(a) the key issues i:n dispme; 

(b) the anticipated volume of documents to be tendered; 

(c) the proposed ITk'lllller i:n which discovery of documents is to be made; 

(d) the proposed platform or document database propooed to be utilised during the 
illi1l; 

(e) the proposed protocol to be used for the electronic provision of documents; and 

(f) the identity oft.he propo ed electronic courtroom prnvider. 

( 4) The remai:ni:ng provisions of thi: Part apply only if an order i made for an electronic 
trial. 

( 5) Unless the Court otherwise orders, all other rules continue to apply to a proceeding 
when tllere is to be an electronic trial. 

( 6) In thi:s Part-

electronic courtroom provider, in respect of an electronic 1illll, means the person witll 
responsibility to prepare, i:nst.all and maintain the electronic courtroom facilities for Ille 
purposes oftlle conduct ofthe electronic ttllil; 

Electronic Trial Book-see rule 152.4. 

152.2-Post-order steps 

(I) If an order js made for an electronic !!i.§!, unless tlie Comt otlierwise order 

(a) all documents filed witll Ille Court must be served between Ille parties i:n 
electronic form as multi-page text searchable PDF documents; 

(b) a reference i:n a filed document to a disclosed document must be made using its 
allocated Document ID, which must, wherever possible, be hyperlinked to Ille 
di closed document; and 

(c) the naming convention of each file must reflect the filed document number, 
pleading. witness name or nature of Ille document and the date filed. 

EJ.:amples-

FD # affidavit ofJoseph James Biogs filed [ day] [mouth] [year); or 

FDN# stateme.nt of claim filed [day] [montll] [year]; or 

FD # applicant' closing submission filed [ day] [ month] [year]. 

(2) If an error is found i:n a served document, the producing party must provide a corrected 
version oftlle document to the receiving paity. 

152.3--Post-discovery steps 

( 1) After completion of discovery, the parties mus: as soon as prru:ticable reque& to meet 
with the Registrar to arrange for the conduct of the electronic trial. 

(2) The parties must make all reasonable efforts to reach agreement about the following 
matters in respect of the conduct of IJie electronic trial-
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(a) shaiing oftl1e costs oftl1e electronic illl!!.; 

(b) preparation of an Electronic Trial Book in accordance with rule 152.4: 

(c) instructions to the electronic courtroom provider: 

(d) payment of third party costs: 

( e) real time l.rallSctipt; 

(f) training of and access by Court staff on and to tlre Electronic Trial Book and 

(g) access by IJie presiding judicial officer and judicial. staff to tl1e Electronic T1ial 
Book from the conclusion oftl1e trial lo tl1e delivery of judgment. 

(3) Unless the Court otherwise orders or the parties othem-ise agree, the parties must 
comply with Part 4 Division 2 for preparation ofa j aint tender book. 

152.4-Ele<..'tronic trial book 

( ! ) The parties must prepare an electronic database for the electronic trial (the Electronic 
Trial Book). 

(2) All docunrents intended to be used at trial must be :included in the Electronic Trial 
Book and, ,vhere referred to in any document, linked by hyperlink to the document in 
the Electronic Trial Book. 

(3) Unle the Coult otherwise directs or the pro.tie otherwise agree, the Electronic Trial 
Book must include-

(a) all originating process; 

(b) all pleadinzs: 

(c) all written lay and expert evidence: 

(d) the j oint tender book documents; 

( e) subpoenas issued in the proceeding; 

(f) autl10rities relied upon; and 

(g) any other documents that Ille pro.tie agree or the Court orders be included 

152.5-Providing additional documents during electronic trial 

( I) A party to a proceeding must obtain consent from each other party to the proceeding 
before providing additional documents to the Court in electronic fornL 

(2) If an additional docunrenl, not included in the Electronic Trial Book, is required for 
examination ofa witness, tender 01 submission., the party requiring the document must 
ensure that it is provided to the electronic courtroom provider on the evening or 
morning before the hearing corrunences to ensure that it is readily accessible during 
the trial and access to it does not delay the ordedy conduct of the trial. 

Part 3- Pre-trial directions hearing 
153.1- Convening and preparation 

(I) The presidingjudicial officeI allocated to hear a trial may convene a pre-trial direction 
~ before tlrn t1ial is to commence. 
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(2) The pattie in a proceeding must, before a pre-trial direction hearing, proactively 
review whether they have complied ,vi.th these Rules and any orders of the Court and 
are ready for trial. 

153.2-Pre-trl.al directions hearing 

(I) 

(2) 

Unless excused by the Court, a pre-trial directjon~ hearing must be attended by the 
counsel or one of the counsel retained for the trial for each party to the proceeding. 

The matters to be considered by the Court at a pre-trial directions hearing may include 
(without limitation)-

(a) con.finnationthat counsel have been briefed forillJl!; 

(b) :identification, or prep'dration of a st'dtement, of issues to be determined at trial; 

(c) narrowing issues (including agreement on facts, the use of section 59J of U1e 
Evidence Act 1929, oUrnr evidenti.ary aids to proof and agreement on the law); 

(d) the form and timing of opelling.s (including ~tten openings or mini-openings); 

(e) whether there is to be a view, inspection or demonstration; 

(f) subpoenas; 

(g) documentary evidence (includingnatme, form and ol!jections); 

(h) lay evidence (including llie mi:ure and.identity oflay witnesses and whellier llie 
evidence of particular witnesses can be agreed, dispensed wi.lli or shortened); 

(i) expert evidence (including conferral of expe1ts, identification of differences in 
assumptions or opinions, mrumer at1d timing of laking expert evidence, whether 
evidence should be taken concmrenlly); 

G) the order in which witnesses are to be called (inclnding at1y witnesses able to 
attend only at particular times and interpo ilion); 

(k.) whether all lay evidence hould be called before any expert i called by any 
party; 

(I) any pecial facilities required (including tlie need for an illte1preler, an audio 
visual link, equipment to play an audio visual recording, hearing enhancement 
facilities or wheelchair access); 

(m) limiting the number of witne ses or time for evidence of witne es or time for 
addre es; 

(n) conferral by counsel in relation to objections to witnes~ i;tatements, ~ 
report or documentary evidence; 

(o) other orders to ensme that the Wl!l proceeds in the most efficient, expeditious 
and cost-effective manner, 

(p) lists ofaulliorities; 

(q) when applicable , arrangements for an electronic !Iill1 
(r) whether all attempts at settlement, inclu.ding mechation, have been exhausted; 

and 

(s) confumationofei;timated. trial length. 
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Part ~ Preparation of evidence to be adduced at trial 

Division I-Introduction 

154.l- Application of Divisions 2, J and 4 

Supreme Court and District Cow·/ 

(I) Unless the Court otherwise orders, Divisions 2, 3 and 4 apply in a proceeding by way 
of claim 

(2) The Court may order that Divi&ions 2, 3 or 4 apply in a proceeding by way of 
originating application. 

Magistrates Court 

(3) The Co111t may order U-iat Divisions 2, 3 or 4 apply in a proceeding. 

154.2-Codes 

In a list of ol!jections under this Part, the codes in oolumn 2 of the following table have the 
corresponding meanings set out in col= 3 of the table-

Codes for Usts of Objectlons under Part 4 

Hem Code Meaning 

l A authenticity/provenance not established 

2 ARG argmnentative 

3 BR not a business record 

4 C inadmi sible conclusion or opinion (without primary facts) 

5 D reasoning (by expert) not disclosed 

6 F no fom1dation est.abli hed for statement or opinion 

7 H inadmi sible hearaay 

8 I assumptions not identified 

9 L admissible only for stated limited purpose 

10 0 inadmissible opinion 

11 p privileged 

12 R not relevant 

13 REC reconstruction or speculation 

14 s inadmissible secondary evidence when primary evidence 
available 

15 V impermissibly vague or ambiguous 
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(1) This rule applies subject to any order of the Court. 

(2) A document must be included in a joint tender book if a party nominates its inclusion 
(regardless of whether there is opposition to its inclusion or foreshadowed opposition 
to its tender at.!:IiJ!!). 

(3) Documents in a joint tender book must be arranged in a single chronological order 
unless, as agreed by all parties-

( a) a group of documents will be considered at trial separately from other 
documents, in which case they may be arranged separately from other 
documents in their own chronological orde1~ or 

(b) a group of documents does not lend itself to chronological order, in which cac;e 
they may be arranged in a different logical order. 

Ex111nples-

Documents relating lo quantum might be arranged in a separate se<pence to dorumenls relating 
lo liabilily. 

A bundle of company earches whi ch have no chronological relevance might be arran<>ed at lhe 
beginning or end ofthe chronological documents. 

(4) Documents in a joint tender book rrmst be-

(a) contained in lever arch folders unless the parties agree on an alternative method 
of binding (such as spiral-binding); 

(b) paginated in a single numbering sequence regardless of the volume in which 
they are contained; and 

(c) separated by dividers. 

(5) A joint tender book must include an index showing for each document a sequential 
number, date, description, discovery number, page number and when applicable the 
party that nominated its inclusion. 

(6) If the parties cannot agree on any aspect of production of the joint tender book, they 
must apply for directions by filing an application to the Registrar in accordance with 
rule 13 .2(5). 

154.4-Process 

( 1) The applicant in a proceeding or other partyhavi:ng can·iage of the proceeding must, 
not less than 35 days, or such other time as may be fixed by the Court or agreed by the 
parties, before the scheduled commencement of!!:rn1 serve on each otherpruty a draft 
index to tJ1e joint tender book in editable Word document form Ii.ting all documents, 
other than any expert reports or written evidence, that the party intends to tender at 
trial. 

(2) Each otheipartymm;t, net less than 21 days, or such other time as maybe fixed by the 
Court or agreed by the parties, before the scheduled commencemenl. of!lli!!., erve on 
each other pmty an amended draft index, adding to the index reference to any 
additional document that llte party intends to tender at trial. 
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(3) A pruty who add to the draft joint tender book index refe.rence lo a document 
(including the party who prepares the first draft) must, on request by another party-

(a) make the document available for inspection by the other party; or 

(b) on payment of a reasonable copying fee, provide a copy of the document to the 
other party. 

(4) The applicant or other party having carriage of the proceeding must, not leiiS than 14 
days before the scheduled commencement oftlli!l, or such other time as may be fixed 
by the Court or agreed by the parties, file 2 copie ru1d e1Ve on each other party one 
copy of the joint tender book. 

( 5) The Court may make orders varying this process, including orders for the production, 
lodgement and service of an electronic tender book instead of a physical. tender book. 

154.S--Objcctions 

When this Di vision applies-

(a) each party JllllSI, not less thru1 7 days before the cheduled commencement of!lli!!, file 
and serve on each otlrer party a scl1eclule identifying any docwnent or passage in a 
document in U1e tender book in respect of which the pruty intends to o~ect lo llie 
tender, together with a code identifying the ground of obJection (using the codes at 
1ule 154.2 and crnating any fluther code necessary to denote another ground of 
objection); 

(b) if a pruty objects lo the tender of a document in the tender book, or a passage of a 
document in U-te tender book, without having complied with paragraph (a)-

(i) the party must fi:rst ol:tain leave of the Court; and 

(ii) unless Ute Comt otherwise orders, ifleave is granted. he objecting party =l 
pay the incremental co ts of the other parties occasioned by the fuilure to include 
the docwnenl. or passage in a schedule of objections. 

D ivision 3-Expert reports 

154.~0bjections 

When this Division applies-

( a) each party must, not less than 7 days before the scheduled connnencement of!lli!!, file 
and serve on each other party a schedule identifying any paiiSages in an expert report 
in respect of which ilie party intends to object to the tender, together wiili a code 
identifying llie ground of objection (using the codes at rn)e 154 2 and creating any 
further code necessary to denote another ground of o~ection); 

(b) if a party objects to the tender of any passages in an expert report without having 
complied with paragraph (a)-

(i) the party must fi:rst ol:tai:n leave of the Court; and 

(ii) unless the Court otherMse orders, ifleave is granted-----the o~ecting party must 
pay the incremental. costs of each allier party occasioned by the fuilure to include 
the passage in a schedule of objections. 
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( !) A party (the propone11t) may, not less than 35 days before the scheduled 
commencement of 1!E!, seive a notice on each other paity that the paity intends to 
adduce evidence from a witness in the fo1m of an affidavit that ha been filed in the 
proceeding. 

(2) Any other party to the proceeding may, not le than 21 days before the scheduled 
commencement of .llli!!, seive on the proponent and each other party to the proceeding 
a notice inresponse-

(a) otajecting to any evidence being adduced from the witness in the form of an 
afli davit; or 

(b) requjring that the witness attend at lliill for examination. 

(3) Unless the Comt otherwise orders, if no party serves a notice in response under subrnle 
(2), the proponent may (su~ect to any otaj ections to passages on admissibility grounds) 
tender the affidavit at trial and the witness need not attend to give oral evidence. 

(4) Unless the Court otherwise orders, if a party serves a notice in response under 
subrule (2)(a) and the proponent wishes to adduce evidence from the witness, the 
witness must attend to give evidence at trial and the judicial officer presiding over the 
trial will rule on any application to tender the affidavit. 

( 5) Unless the Court otherwise orders, if a party serves a notice in response under 
subrule (2)(b) and the proponent wishes to adduce evidence from the witness, the 
witness must attend to give evidence at trial. 

154.8-When required 

(1) The Court may order, or the parties may agree, that some or all of the evidence in chief 
of some or all witnesses at trial be adduced in the fmm of affidavits or signed written 
,vimess staternent.s. 

(2) If evidence in that form is to be adduced, rules 154.10, 154.11 and 154.12 apply except 
to the extent rnochfied. by the order ofthe Cotnt or agreement of the parties. 

(3) The Court may order that the deponent of an affidavit or author of a written witness 
statement. to be tendered at trial need not attend at trial to give the evidence adduced in 
the affidavit or written ,vitness statement. 

(4) Unless the Corut makes an order under subrule (3), the deponent. ofan affidavit or 
author ofa written witness statement to be tendered at trial must attend at I.he trial to 
give evidence. 

154.9-Content 

(1) An affidavit or written witness statement comprising evidence in chief of a witness 
(written evidence) must be in numbered paragraphs, each paragraph addressing a 
single topic and not be of excessive length. 

(2) Unless I.he Court otherwise orders, written evidence-

(a) must not exhibit a document to which the witness refers; 

(b) if no joint tender book has been prepared when the written evidence is se.rved-
must refer to a document by its discovery number; 
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(c) if a joint tender book has been prepared when the w:dtten evidence is serve 
must refer to a docrnnent by its joint Lender book number, and 

( d) if a j oi:nt tender book is prepared after the Wiitten evidence is served nust be 
amended to refer to a docrnnent by its joint tender book number. 

154.10--Process 

(1) This rule applies when written evidence is to be adduced by a party under rule 154.8. 

(2) The applicani or other pmty having crnriage of the proceeding must, not less than 
35 days, or such 0U1er time a~ may be fixed by fue CoU1t or agreed by fue pmties, 
before the scheduled commencement of ill!!!, e1ve on each oilier party the written 
~ to be adduced by the prnty. 

(3) Each other prnty JTIUSt, not less than 21 days, or uch other time as may be fixed by the 
CoUlt or agreed by the parties, before the scheduled commencement of!lli!l., serve on 
each oilier prnty the written evidence to be adduced by the party. 

(4) The applicant or other party having crnriage oflhe proceeding must., not le;s than 14 
days, or such other time as may be fixed by the Court or agreed by the prnties, before 
the scheduled commencement of !ill!l, serve on each other prnty any written evidence 
to be adduced by the prnty in response. 

(5) Each party m~. not less Uran 7 da.ys before the scheduled commencement of!lli!l., file 
2 copies of any W1jtten evidence served by that paity. 

154.11- 0 bjections 

When this Division applies-

( a) each prnty must, not less than 7 days before the scheduled corrnnencement of!lli!l., file 
and serve on each other party a schedule identifying any passages in written evidence 
in respect of which the prnty intends to object to the tender, together ?.-ith a code 
identifying the gro1JJ1d of objection (using the code at rule 154.2 and creating any 
further code necessaiy to denote another ground of objection); 

(b) if a party oQjects to Ule tender of any passages in written evidence without having 
complied witll paragraph (a)-

(i) the prnty must fui;;t obtain leave of the Court; and 

(ii) unless the Court otherwise orders, i.fleave is granied----the objecting party must 
pay the incremental costs of each oilier prnty occasioned by fue failure to include 
the passage in a schedule of oQjections. 

154.12-Evidence at trial 

( I) When an order or agreement is made pursuant to rnle 154 .8. it may specify the extent 
to which a party serving IVlitten evidence is entitled to addrice ornl evidence from the 
witness in question. 

E.-.:amp les-

TI1e order or agreement may provide that the witness may give oral evidence concerning oral 
communications between the parties. 

The order or agreement may provide that the witoes may give oral evidence cooiined to 
elaborating upon matters, or certain matters, addressed in the written evidence. 

TI1e order or agreement may provide that the witness may give ,.-al evidence limited to a certain 
time. 
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(2) When an order oragreement is made pursuant to rule 154.8. ifa prutywi hes to adduce 
evidence at trial from a witness in respect of whom written evidence should have been 
but WllS not served or evidence outside the scope of the ·written evi.dence that should 
have beenincludedinil-

(i) the party must first obtain leave of the Court; and 

(ii) unle the Court otherwj e orders, if leave is granted-the party must pay the 
i ncremental costs of each other paity cansed by the fuilure to include the 
evidence in mi.tten evidence. 

(3) If a deponent of an affidavit or author of a written witness statement who is required 
under these Rules or an order of the Comt to attend to give evidence at trial rails to 
attend, the Court may exclude the affidavit orwii.tten wit:ne tatement from evidence. 

Division 5---0tlter notice of evidence 

154.13--0rder for notice 
(1) The Court may order that a party give notice in writing identifying-

(a) the witnesses proposed to be called to give evidence at tril!l; 

(b) the nature or detail ofllie evidence to be given by a witness proposed to be called 
to give evidence at tri!ll; 

(c) the nature or detail of documents proposed lo be tendered at tril!L or 

(d) any oilier evidence proposed to be adduced at trial . 

(2) When an order is made under subrule (1), ifa party wishes to adduce evidence at trial 
of which notice should have been but was not given or evidence oi.nside the scope of 
notice given-

( a) the party must first obtain leave of the Court; and 

(b) unless the Court otherwise orders, if leave is granted-the party must pay the 
incremental costs of each other party caused by the failure to give notice. 

Division 6-, otice to admit substance of evidence 

154.14--Nolice to admit sub~tance ot· evidence of witness 
( I) Ifa party believe that the attendance ofa ·witness at trial will not be necessary because 

the witness's evidence or documents proved by the witness ·will be ofa formal nature 
or uncoriroversial, the party may serve a notice in writing on each other party at least 
14 days before the scheduled commencement oftrial-

(a) conveying the belief, 

(b) identifying the witness; and 

(c) specifying the fucts that the evidence or documents would tend to prove or 
establish_ 

(2) If, 7 days after service of the notice referred to in subrule (!), no other party has seived 
a notice of oqjection incoiporating detailed reasons for the objection---

(a) the witness need not attend at tlli!l; and 

(b) the content of the notice is taken to be admitted. 
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Part 5--Evidence adduced before examin er 
155.l-Appointment of examiner 

( I) The Court may appoint an examiner to take the evidence of a witness before or during 
the Uil!! or hearing of a proceeding. 

(2) An officer of the Court or a lawyer is eligible to be appointed as an examiner. 

(3) The Court may make any orders necessary or expedient for the conduct of the 
examination. 

155.2---Procedure before examiner 

( I) Unless the Court otherwise orders, a witness in a hear:iI1g before 8II examiiler may be 
examined, cross-examined and re-examrned. in the same way as a witness at the trial 
of a proceedmg. 

(2) An exam:iJler is an officer of the Court and has such of the Court' s powers as the Court 
may assign (but not, unless the examiner is a Judge or Magistrate, the power to pumsh 
for contempt). 

(3) The Coutt may, on application by ai1 examiner or an i:ntere ted person, make an order 
for pw1.ishme:nt of-

(a) a contempt committed in the face of the examiner; or 

(b) a contempt of an order of tl1e examiner. 

155.3-Record of examination 

( I) The Court may order that an and:io or audio visual record of 8Jl examinat.ioI1 be made. 

(2) Unless the Court otherwise orders, a transcript of an examination must be prepared 
ood-

(a) signed by the witne s (who may note any ol:rjection to the accuracy of the 
transcript); aJ1d 

(b) certified by the examiner. 

(3) The examiner must certify any document produced to the exantiner by the witness. 

(4) Al the conclusion ofthe exantinat:ion, the examiner-

(a) must forward the certified transcript of the examination to the Registrar, 

(b) ifan audio or audio visual record of the examrnation was ordered to be made-
must forward the record to the Registrar; and 

(c) must repo1t to the Comt any fuilure by a witness to answer lawful questions or 
to produce evident:iary material to the examiner when lawfhlly required to do so. 

Part 6-Subpoenas 
Note-

This Part contai ns harmonised rules. 

Division 1-lntroduction 

156.1-Interp.-etation 

( I) In tlris Part, mtless the contrary intention appears-
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addressee means a person who i the object of the order expre sedin a.subpoena; 

condllcJ ,mmey means a swn of money or its equivalent, uch as prepaid travel, 
sufficient to meet the reasonable expenses of the addressee of attencfuig comt as 
required by the subpoena and returning after so attending; 

issuil1g party means the party at whose request a subpoena is issued; 

subpoena means an order in writing requiring the addressee-

(a) to attend to give evidence; or 

(b) to produce the subpoena or a copy ofit and a document or thing; or 

( c) to do both those things. 

(2) To the extent that a subpoena require an addres ee to attend to give evidence, it i 
called a subpoena to athmd to give t!Vidi!nce. 

(3) To the extent that a subpoena requires an addre ee to produce the subpoena or a copy 
of it and a document or thing, it is called a subpoena to produce. 

Division 2-Issue and service 

156.2-Issuino subpoena 

(I) The Court may, in any proceeding, by subpoena order the addressee-

(a) lo attend to give evidence as cbrected by the subpoena; 

(b) to produce the ribpoena or a copy of it and. any document or thing as cbrected 
by the ubpoena; or 

(c) to do ooth those things. 

(2) An i uing officer must not issue a ubpoen.a-

(a) if the Court has made an order, or there is a rule of the Court. having the effect 
of requiring that the proposed subpoena-

(i) not be issued; or 

(ii) not be issued withoutleave of the Court an.cl that leave has not been given; 
or 

(b) requiring the production of a document or thing in the custody of the Court or 
another comt. 

(3) The i uing officer mrnt eal with the seal of the Comt, or otherwi e authenticate, a 
sufficient number of copies of the subpoena for service and proof of service. 

(4) A subpoena is taken to have been issued when it is se,lled or otherwise authenticaed 
in accordance with submle (3). 

156.3-Form of !>11bpoena 

(I) A subpoena must be in accordance with the prescribed form

Pnscrlbtd forms-

Supr~m~ Court ,md District Court 

Fonn 105A Subpoena to Attend to Give Evidence (Sup and Dist Courts) 

Fonn 106A Subpoena to Produce Documents (Sup nnd Dist Courts) 

Fonn 107 A Subpoena to Attend and Produce (Sup and Dist Court s) 
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Magistrates Coo rt 

Form 105B Subpoena to Attend to Give Evidence (Ma~ Court) 

Form 1068 Subpoena to Produce Documents fMag CourQ 
Form 1078 Subpoena lo Attend and Produce Ql:fag Court1 

(2) A subpoena to attend lo give evidence lllllst not be addressed to more than one peIBon. 

(3) A subpoena mus. identify the addressee by name or by description ofoffi.ce or position 

(4) A subpoena to produce must-

(a) identify the docwnent or thing to be produced; and 

(b) specify the date, time and place for production. 

(5) A subpoena to attend. to give evidence must specify the date, time and place for 
attendance. 

( 6) The date specified in a stibpoena must be lhe date of trial or hearing or any other dat.e 
as pennitted by the Court. 

(7) The place specified. for production may be tl1e Comt or the address of any person 
authorised to take evidence in the proceeding as pennilted by Ille Court. 

(8) The last date for service of a subpoena-

(a) is-

(i) the date 5 business days before the earliest date the addressee is required 
to comply with the subpoena; or 

(ii) an earlier or later date fixed by the Court; and 

(b) must be specified in lhe subpoena. 

Section 30(1) of lhe Service and Execution of Process Act 1992 (Cth) provides that service 
of a subpoena in another Slate is effective ooly ift11e period between service and the day on 
which the addressee is required to comply with the subpoena is not less than 14 days or such 
shorter period as the comt, oo application, allows. 

Section 30(2) provides that the court may allow a shorter period only ifil is satisfied that the 
giving of the evidence Likely to be given by Uie ~ or the production of a document 
or thing specified in the subpoena, is necessary in lhe interests of justice; and there will be 
enough time for the addressee to comply with the subpoena without hardship or serious 
inconvenience and to make an application under section 33. 

(9) If Ille addressee is a corporation, tl1e corporation must comply with the subpoena by 
its apr.rropriate or proper officer. 

156.4--Change of date for attendance or JJroduction 

(I) The issuing party may give notice to the addressee of a date or time later tl1an Ille date 
or time peci:fied in a ubpoena a the date or time for attendance or for production or 
for botll. 

(2) When notice i given under subtule (I), the subpoena has effect as iftlle date or time 
notified appeared in Ille subpoena instead of Ille date or time which appeared in Ille 
subpoena. 
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156.5--Sening aside or other relief 

( 1) The Court may, on the application ofa party or any pen;on having a sufficient interest, 
set aside a subpoena in whole or part, or grant other relief in relation to it. 

(2) An application under subrule ( 1) must be made on notice to the issuing pru.ty. 

(3) The Court may order that the applicant give notice of the application to each other 
party or to any other person having a sufficient interest. 

ote-

Sections 33, 43 and ,14 of the Se,vice and ExecuUon of Process Act 1992 (Cth) <ontain 
provisions governing appli cations to set aside subpoenas served interstate. 

156.6-Service 

(1) A subpoena must be served personally on the addressee. 

(2) The i uine, partv must erve a copy of a ubpoena to produce on each other patty as 
soon as practicable after the subpoena has been served an the addressee. 

ote-

TI!is rule does not require service of a subpoena on each other party iftbe subpoena is only to 
give evidence and does not require production of any doruments. 

Division 3-Compliance 

156.7-Compliancc with wbpocna 

Supreme Court and District Cow·t 

( 1) An addressee need not comply with the requirements of a rubpoena to attend to give 
evidence if conduct money has not been handed or tendt..>red to the addressee a 
reasonable time before the date on which attendance is required. 

A;Jagistrates Court 

(2) An addressee need not comply with the requirements of a subpoena to attend to give 
evidence-

( a) if se1ved out of the State- if conduct money has not been handed or tendered to 
the addressee a reasonable time before the date on which attendance is required; 
or 

(b) if seived in the Sta:e- if the addressee-

(i) ha , a reasonable time before tl1e date for attendance, requested payment 
in advance of conduct money from Lhe issuing party norninating a 
reasonable mnount required. or provision of tickets or vouchers or both for 
travel and any accommodation; and 

(ii.) has :not received uch payment or provision in sufficient time to enable 
compliai1ce. 

(3) An addre see need not comply with the requirements of a ubpoena unle it is erved 
on or before the date specified in the subpoena as tJ1e last date for service of the 
subpoena. 

Notes--

Section 30 of the Service and E:t:ecutron of Process Act 1992 (cth) addresses this in the case of 
service in another State: see the notes to rule 156.3(8). 
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Section 31 of the Service and Executiofl of Process Act 1992 (Cth) provides that, when a 
subpoena is served iu another Stale, service is only effective if prescribed notices and a copy of 
aoy order under section 30 are attached lo the subpoena served 

Section 32 of t:be Service and l!xeculion of Process Act 1992 (Clh) provide that, wben a 
subpoena is served in another State, service is ooly effective if, a reasooable time before 
compliance is required, sufficient allowances and !ravelling expenses are paid or teudered to the 
per Oil, 

(4) Despite rule 156.6( 1), an addressee must comply with the requirements ofa subpoena 
even ifit has not been served personally on the addressee if the addressee has, by the 
last date for service of the subpoena, actual knowledge of the subpoena and of its 
requirements. 

(5) The addressee must comply ·with a subpoena to moduce by-

(a) attending at the date, time and place specified for production and producing the 
subpoena or a copy ofit and the document or thing to the Comt or to the person 
authorised to take evidence in the proceeding as pennitted by the Court; or 

(b) delivering or sending the subpoena or a copy of it and the document or thing to 
the Regisll1lr at the address specified for that pmpose in the subpoena, or, if more 
than one address is specified, at any one of those addresses, so that Utey are 
received not less than 2 business davs before the date specified in the subpoena 
for attendance and production 

Note-

Section 34 of the Service and l!xeculion of Process Act 1992 (Ctl1) provide lllal, when a 
subpoena is served in another State, a document or thing may be deLivered to the Registrar not 
less than 24 hours before the date for compliance. 

(6) For a subpoena that is both a subpoena to attend to !:!.ive evidence and a subpoena to 
prnduce, production of the subpoe-na or a copy of it and of the document or thing in 
any of the ways permitted by subrule (5) does not chscharge the addressee from the 
obligation to attend to give evidence. 

(7) Unless a subpoena specifically requires the production of the original docmnent, the 
addressee may produce a copy of any document required to be produced by the 
subpoena. 

(8) The copy of a document may be-

(a) a photocopy; or-

(b) in an electronic form in any of the follo"'ing electronic formats-

(i) .doc and .docx- Microsoft. Word documents; 

(ii) .pdf-Adobe Acrobat documents; 

(iii) .xis and . . xlsx--Microsoft Excel spreadsheets; 

(iv) jpg ge files; 

(v) .rtf- rich text fonnat; 

(vi) .gif---graphics interchange format; 

(vii) . tif----tagged image format; or 

(viii) any other format agreed with the issuing party. 
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156.8-Productton otherwise than on attendance 

(!) This rule applies if an addressee produces a document or thing in accordance with 
rule 156.7(5)(b). 

(2) The Registrar must, if requested by the addressee, give a receipt for the document or 
thing to the addrmee 

(3) If the addressee produces more than one docmnent or thing, the addressee must, if 
requested by the Registrar, provide a list of the documents or things produced. 

(4) The addressee may, with the consent of the issuing partv produce a copy, instead of 
the original, of any document required to be produced. 

(5) The addressee may at the time of production tell the Registmr in writing that any 
document or copy of a docmnent produced need not be returned and may be destroyed. 

Division 4---Dealing with documents 

156.9--Removal, return, inspection, copying and disposal of documents and 
things 

The Court may give directions about the removal from and return to the Court, and the 
inspection, copying and disposal, of any document or thing that has been produced to the 
Court in response to a subpoena. 

156.10-Inspecl'ion of, and dealing with, documents and things produced 
otherwise than on attendance 

(1) This rule applie if an addressee produces a document or thing in accordance with 
rule 156.7(5)(b). 

(2) On request in writing of a party, the Regi.strar must tell the party whether production 
in response to a subpoena has occurred and, if so, include a description, in general 
temv , of the docrnnents and things produced. 

(3) Su~ect to this rule, a person may inspect a document or thing produced only if the 
Court has granted leave and the inspection is in accordance 1vith that leave. 

(4) The Ree.i trar may pennit the parties to inspect at the Registry any document or thing 
produced unless the addre see a party or any person having a ufficient interest. objects 
to the inspection under this rule. 

(5) If the addres"ee objects to a document or thing being inspected by any party to the 
proceeding, the addressee must, at the lime of production, notify the Registrar in 
writing of the objection and. oflhe grounds of the o~ection. 

(6) If a party or person having a sufficient. interest objects to a document or thing being 
:inspected by a pruty to th.e proceeding, the obj eel.or may notify the Registrar in writing 
oftlte objection and of the grounds of the objection. 

(7) On receiving notice ofan objection under this rule , the Ree.ist.rar-

(a) must not permit any, or any further, inspection of the document or thing the 
su~ect of the o~ection; and 

(b) must refer the o~ ection to the Court for hearing and detennination. 

(8) The Registrar must notify the issuing party of the ol:!j ection and of the date, time and 
place at which the ol:!jection will be heard. 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1595 
 

1.71 

(9) After being notified by the Registrar under subrul.e (8), the i suing, 001tv must notify 
the addressee, the objector and each other party of the date, lime and place ar which 
the oQjection will be heard. 

(10) The Registrar may pennit any document or thing produced to be removed from the 
Registry only on application in writing signed by a lawyer for a party. 

(I 1) A lawyer who signs an application under subrule (10), and remove a document or 
thing from the RegistJ:y is taken to w1de:rtake to the Court that-

(a) the document or thing will be kept in the personal custody of the lawyer or a 
banister briefed by the lawyer in the proceeding; and 

(b) the document or thing will be returned to the Registry in the same condition, 
order and packaging in which it \¾11S removed, as and when directed by the 
Reg.i trar. 

(12) The Regj~trar may grant an application under 1>1.1brule (10) subject to conditions or 
refuse to grant the application. 

156.11-Return of documents and things 1•roduced 

(I) The Registrar may return to the addressee any docwnent or thing pnxluced in response 
to the ubpoena. 

(2) The Registrarmayremmany document or thing under slibrule (!) only if the Registrnr 
has given to the isfilllllg, party at least 14 days' notice of the intention to do so and that 
period has expired. 

(3) The addressee of a subrxie:na to produce or to give evidence and to produce nrus: 
complete the declaration by IJ1e addressee contained at the end of the subpoena. 

(4) The completed declaration nrust be included in Ure subpoena or copy ofllre subpoena 
which accompanie IJ1e documents produced under the subpoena. 

(5) Sul:tject to ubrule (6), the Registrar may, on the expiry of 4 months from the 
conclusion ofl11e proceeding, cause to be de u·oyed all the document produced in the 
proceeding in compliance wil11 a subpoena which were declared by the addressee to be 
copies. 

(6) The Registrar may cause to be destroyed those documents declared by the addressee 
to be copie "'iuch have become exhlbits in the proceeding when they are no longer 
required in connection with the proceeding, including on any appeal . 

Division 5---Cm,1s of compliance 

156.12-Co~ts and expenses of compliance 

(!) The Court may order the issuing party to pay the amount of any reasonable loss or 
expense incurred in complying with the subpoena. 

(2) Ifan order is made llllder subrule (1), the Court will fix the amount or direct that it be 
fixed in accordance with the Court's 1JS1Ja1 procedure in relation to costs. 

(3) A1l amount fixed under this rnle is separate fi:om and in addition to---

(a) any conduct money paid to the addressee; and 

(b) any witness expenses payable to fue addressee. 

ote-
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Sections 35 and 45 of the &rvice and Execution of Process Act 1992 (Ctb) provide that, when 
a subpoena is served in anoU1er Slate, I.he person served is entitled l.o reasonable expenses 
incurred in compliance and empowers the Courl to make orders for this purpo e. 

Division &-Failure to comply 

156.13--Failure to comply with subpoena-contempt of court 

( I) Failure to comply with a subpoena without lawftil excuse is a contempt of court and 
the addressee may be dealt with accordingly. 

(2) Despite subml.e (I), if a tibpoena has not been served pei:sonally on an addre ee, the 
addrnssee may be dealt with for contempt of court as if the addres ee had been so 
seivedifit is proved that the add.re,see had, by the last date for service of the subpoena, 
actual knowledge of the subpoena and its requirements. 

(3) Subrules (1) and (2) are without prejudice to any JX>Wer of the Court under any mles 
of the Court (incluchng any rules of the Court providing for the arrest of an addre ee 
who defaults in attendance in accordance with a subpoena) or ctherwise, to enforce 
compliance ,.ith a subpoena. 

'ot 

Rule 156.18 addresses the issue of a warranl to an adcte ssee who fails to comply wilJJ a 
subpoena. 

Division 7- Documents in court custody 

156.14-Documents and thin gs in custody of Court 
( ! ) 

(2) 

A party who seeks production ofa document or thing in the custody of the Court or of 
another court may inform the Regi&.rar in writing accordingly, identifying the 
document or thing. 

If the document or thing is in the custody oflhe Court, the Regist.mrmust produce the 
document or thing-

(a) in court or to any pei:son authorised to take evidence in the proceeding, as 
required by tlte party, or 

(b) as the Court directs. 

(3) If the docwnem or tiring is in the custody of another court, the Registrar must, uriless 
the Court has otherwise ordered-

( a) ask the other court to send. the document or tiring to the Registrar; and 

(b) after receiving it, produce the document or thing-

(i) in court or to any person authorised to take evidence in the proceeding as 
required by the party; or 

(ii) as the Court directs. 

Division 8---Service interstate 

156.15--Service of subpoena interstate 

( !) A subpoena served in another State under sectiorn 29 and 31 of the Service and 
Execution of Process Act 1992 (Cth) must be accompanied by a notice in the prescribed 
form 

Pn,sa-ibed form-

Form 108 Notice to A ccomnanv Subpoena Sro:ed - Int-erstat:e 
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(2) A subpoena served i.n another State under sections 39 to 41 of the Se,vice and 
Execution of Process Act 1992 (Cth)must be accompanied by a notice in the prescribed 
foIITL 

Pnscribcd form-

Form 109 Noti ce to Accompany Subooena SeJVed -Interstate Prisoner 

Division 9---Service in New Zealand 

156.16---Service of subpoena in ew Zealand 

(l) An application under section 31 of the Tmns-Tasman Proceedings Act 2010 (Cth) for 
leave to serve a ubpoena in New Zealand under that Act-

(a) in relation to a current proceeding in the Court-nmst be made by :filin° an 
interlocutory application and supporting affidavit in accordance with rule l 02.1: 
or 

(b) in any other ca~e-must be instituted by filing an Originating Application and 
supporting affidavit in accordance with rule 82.1. 

(2) The supporting affidavit must-

(a) exhibit a copy of the subpoena in respect of which leave to serve is sought; 

(b) identify the name, occupation and addrnss of the proposed addressee; 

(c) identify whether the addressee is over 18 years old; 

(d) identify the nature and significance of the evidence to be given, or the document 
or thing to be produced, by the addres ee; 

(e) identify the steps taken(ifany) to ascertain whether the evidence, docmnent or 
thing could be obtained by other means without significantly greater expense, 
and with. I ess inconvenience, to the addressee-

(f) identify the date by which it is intended to serve the subpoena in New z.ealand; 

(g) identify the amounts to be tendered to the addressee to meet the addressee's 
reasonable expenses of complying ·with the subpoena; 

(h) identify, if the subpoena requires the addressee to attend to give evidence, an 
estimate of the time during which the addressee will be required to attend; and 

(i) identify any facts or matters known to the applicant that may constitute ground~ 
for an application by the addressee to have the subpoena set aside under 
section 36(2) or (3) of the TrwJS-Tasman Proceedings Act 2010 (Cth). 

(3) A subpoena e1ved in New l.ealand lUlder sections 30 and 32 of the Trans-Tasman 
Proceedings Act 2010 (Cth) rmist be accompanied by a notice in the prescribed fonn 

Prescribed form-

Form llO Notice lo Accompany Subpoena Se,ved - New Zealand 

156.17-A1>plication to set aside service 

(!) An application under section 3S of the Trans-Tasman Proceedings Act 2010 (Cth) to 
set aside a subpoena served in New Zealand must be made by lilirig an interlocutory 
application and supporting affidavit in accordance with rule l02. I . 

(2) A request under ection 36(5) of the Trans-Tasman Proceedings Act 2010 (Oh) for a 
hearing of an application to set aside a subpoena served i:n ew Zealand mm be made 
by filing an applicaion to the Registrar in the prescribed form 
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Pnscribtd form-

Form 76C Application to Registrar -Request Hearing 

(3) A request under section 36(6) of the Trans-Tasman Proceedings A.ct 2010 (Cth) to 
appear remotely on the hearing of an application to set aside a subpoena seJVed in New 
Zealand must be made by filing an application to the Registrar in the prescribed form. 

Pnscribed form-

Form 76D Applicati on to Registrar -Request Remote Appearance 

Division 10--- on-compliance with subpoena 

156.18-Issue of warrant of a11prehension to addressee 

( I) The Comt may order the i iru.e of a warrant of apprehension to-

(a) an addressee ""11.o fails to comply with a subpoena or summons requiring the 
addressee to attend to give evidence or produce documents; 

(b) a person in respect of whom there are grounds for belief that. if such a subpoena 
were issued, the person would not comply with it. 

Nole-

Section 35(3) the 3,preme Cour t Act 193.5, section 25(3) of the [)lstrict Court Act /991 and 
section 20 (3) of the Mogistrates Cowt Act 1991 empower the Court to issue a warrant lo have 
the per son arrested and brought before the Court. 

(2) If the court makes an order und.er subnile ( ! ), the Ree:istrar must issue a ,varra:nt in the 
prescribed fomL 

P1-esa-ibed form -

Form 114 Warrant of Apprehension of Witness 

Part 7- Production of prisoner before Court 
157.t-, iVarrant or summons to produce prisoner 

( I) A -vv-arrant to produce a person held in custody in the State to give evidence or attend 
at a hearing of a proceeding must be in the prescribed fonn. 

PNscrlb td for m-

Form 115 Warrant to Produce Person in custody 

(2) A summons to produce a person held in custody in the State to give evidence or attend 
at a hearing of a proceediJ-1g must be in the prescribed form. 

P i-esc,•lbt.d for m -

Form 113 Summons to Produce Person in Custody 

ot,-

Section ll 7(1) of the SU.preme Court Act 1935 empowers the Court to order that a pri soner 
whose evidence is required in a proceeding be brought before the Court for exan1inati on . Section 
28 of the Dis trict Court Act 1991 empowern the issue of a warrant or summons to produce a 
person held in custody in th e State. Section 23 oflhe Magistrates Court Act! 99! empowers lhe 
issue of a warrant or summons to produce a person held in custody in the State. Secti0t1 28(2) 
of the Correcbonal Services Act 1982 empowers a court lo direct the Chief Executive to cause 
a prisooer lo be brought befoce the court as a party or a witness. 
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Part 8--Production of documents at trial 
158.l-Notice to produce 

( I) A party must produce to the Court at trial a document in the party's po session, custody 
orpowerif-

(a) another party seIVed on the party a notice to produce in the prescribed form not 
less than 7 days before the scheduled commencement of!lli!l; or 

(b) the Court so orders. 

P1~scrR•td form-

Fonn 11 I Notice 10 Produce 

(2) A document must be produced to the Court-

(a) by attending at the commencement of trial and producing the document to the 
Court or to the person authorised to take evidence in the proceeding as pennitted 
by the Court; or 

(b) by delivering or senchng the document to the Registrar o that it is received not 
less than 2 brnliness days before the scheduled commencement of trial . 

Part 9-Pleadin gs book 
159.1-Pleadings book 

( I) This Part applies-

(a) to a proceeding by way of claim in the Supreme Court or District Court; and 

(b) in any other case---only if the Court orders. 

(2) When thi s Part applies, t11e applicant or other party having caniage of the proceeding 
must, not less than 7 days before the scheduled commencement of!rifil, file and serve 
on each other party a pleadings book. 

(3) A pleadings book must contain-

(a) the current version of the originating process and pleadings (including any 
particulars ofloss) far each action inlhe proceeding the su~ecl of the !IB!!; 

(b) any judgment or order relevant lo the conduct of the~ and 

(c) any certificate of readiness for tdal. 

( 4) A pleadings book must be paginated, indexed and bound. 
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Chapter 14---Tl'ial 

Part 1-Trial of claim and cross claim 
171.1-Scope of evidence and determination 

( I) This rule applies when a claim and a cross claim in a proceeding are to be tried together. 

otc-

Rule I 51 I /1) provides for lhe Court to order a lilll ofseparal:e claims or issues. Rule I 51 l/J) 
provides lhat, unless lhe Court ol.lmwise order , there i to be a single trial of all i sue (0U1er 
than costs) in the proceeding. 

(2) Unles tlle Comt otherwise orders, a party to a cross claim i entitled to adduce 
(including by cros -examination) admissible evidence relevant to the claim or an 
earlier cross claim if its determination is capable of affecting th.e position of the paity 
in the cro s claim. 

(3) Each party is bound by tlle COUlt's judgment insofar as it detennines issues affecting 
the interests of the party even though the issue were not raised in the claim or cro 
claim to which th.e person was a party. 

Part 2-Conduct of trial 
172.1-Control of trial 

( ! ) The Court may make orders at anytime and from time to time about the conduct ofthe 
trial. 

(2) For example, the Court may make orders-

( a) deternii..ning tlrn issues on which evidence is to 'be adduced; 

(b) determining tlre mture oftl1e evidence lo be adduced to decide the is ues; 

(c) detennining the way in which the evidence is to be adduced; 

(d) limiting the time to be taken by the trial or any aspect ofit; 

(e) limiting the number of witnesses that a party may call; 

(t) limiting the amounJ. of evidence that a party may adduce; 

(g) excluding what wolild otlrnrwise be admissible evidence; 

(h) determining Ille order in which evidence is to be adducec~ 

(i) determining the order in which witnesses are to give evidence; or 

G) detennining that any evidence be given earlier or later I.hail during Ille case of 
the party adducing that evidence. 

Notes--

Rule 74.3(4) adchsses lhe consequences of a failure 10 serve an expert report io re peel of experl 
evidence sought to be adduced at trial. 

Rule 154.5 addresses the consecp1ences of failure, when required, to give advance notice of an 
oij ection lo a document in a joint tender book. 

Rule 154 6 addresses the consecp1ences of a failure, when required, to give advance notice of an 
o~ection lo an expert report 
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Rule 154.11 addresse s the conseqnences of a fail ure, when required, to give advance notice of 
au objection to a passage in written evidence. 

Rule 154.12 addresses the consequences of a fai lure, when re(Jlired, lo serve written evidence 
ought lo be adduced al lri al. 

Rule 154.13(2) addresses the consequences of a fai lure, when required, to give notice required 
under rule 154.13(1). 

172.2-E,1dence at trial 

( ! ) Unless the Court otherwise orders or these Rules otheIWise provide, evidence of a 
witness at the trial of a claim will be taken orally. 

(2) If rule 74.3, rule 154.12 or rule 154.13 applies to a proceeding, subject to any prior 
order, the extent to which a party may adduce oral evidence from a witness a is in the 
discretion of the Court. 

172.3---Expert evidence at trial 

(1) The Court may order that 2 or more experts confer before or during the giving of 
evidence to identify and report on matters of agreement, matters of difference and the 
reasons for matters of difference. 

(2) The Cowt may order Urnt l1le evidence of an expe1t be deferred until all fuctual 
evidence has been taken. 

(3) The Court may ask an expert-

(a) to review the fuctual evidence; or 

(b) to review the opinion of another expert, 

and state whether the witness wishes to modify an opinion earlier expressed in light of 
that evi de nee. 

(4) The Court may order that an expert address questions posed by the Court. 

(5) The Comt may order that the evidence of 2 or m ore experts be taken in a particular 
sequence or concurrently. 

172.4-Cross-examination on pleadings 

( !) If a party gives evidence at !ml, the party may be cross-examined about the party's 
knowledge of or belief in the truth ofllie fucts alleged in the party's pleading. 

(2) The Court may draw an inference adverse to a party's credit from a discrepancy 
between what it finds proved and an allegation of fact in the party 's pleading. 

Part 3-Limitations due to failu re to give notice 
173.1- Failure to give notice of evidence or objection 

( I) The Colllt may exclude evidence at trial ifa party failed to comply with a requirement 
lo give notice of the evidence imposed by, or an order made under, rule 74.3, rule 
154.12 or rule 154.13. 

(2) The Court may exclude an objection to evidence al trial ifa party failed to comply with 
a requirement lo give notice of the o~ection imposed by, or an order made under, 
rule 154.5, rule 154 .6 or rule 154.11. 
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( I) The Court may refer a proceeding or an i sue arising in a proceeding for trial by an 
arbitrator and appoint an arbitrator or peunit the pmties to appoint an arbitml.or for this 
pwpose. 

(2) A judicial officer is eligible to be appointed as an arbitrator. 

Note-

Section 66 oflhe SU.preme CowtAct 1935, section 33 of the District Court Act 1991 and section 
28 of lbe MaglS'trates Court Act 1991 provide for referral to arbitration and appointment of an 
arbitrator. 

174.2-Conduct of arbitration 

(I) An arbitration must be conducted as ordered by the Court. 

Example-

Toe Court might direct that an arbitration be conducted in the same way as an arbitration under 
lbe Commercial Arb1trationAct 2011. 

(2) An arbitrator is an officer of the Court and has such of tJ1e Col.llt's poweIB as the Court 
may a~sign (but not the power to punish for contempt). 

(3) The Court may, on application by an arbitrator or an interested person, make an order 
for punishment of-

(a) a contempt committed in the face of an arbitrator, or 

(b) a contempt of an order of an arbitrator. 

Part 5---Death or incapacity of presiding judicial officer 

175.1-Effcct of death or incapacity 

( 1) This rule applies if a presiding judicial officer dies or becomes incapacitated before 
final determination of proceedings. 

(2) If reasons for judgment in final form were prepared by the presidingjudicial officer, 
anot11er judicial officer may publish the reasons and grant judgment in accordance wit11 
them 

(3) In any ot11.er case- anotJ1er judicial officer may complete the hearing and 
determination of the proceeding and-

(a) rehear evidence and submissions to the extent that the judicial officer thinks fit; 
and 

(b) make orders as appropriate. 
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Chapter 15---Judgment 

Part 1-Reasons for judgment 
181.1- Inquiry to Chief Judicial Officer 

( I) A patty may, by letter addressed to the Chief Judicial Officer ( or the most senior puisne 
judicial officer who does not comprise and is not part of the Comm if the Chief Judicial 
Officer comprises or is pait of the Cormn), inquire about progress of delivery of 
reasons for judgment. 

(2) The patty making the inquiry mn~t at the same lime send a copy ofth.e letter to each 
other party to the proceeding. 

(3) The identity of a paity making such an inquiry will not be disclosed t 

(a) any other judicial officer; or 

(b) any other person except eacllothe:r party to, or a person having an interest in, the 
outcOIT1e of the proceeding. 

Part 2-Judgment by Court 

D ivision 1-General 

182.l-Nature of relief 

( I) The Court may give j udgme:nt for relief that differs from the relief sought by the 
applicant. 

(2) The Court may make any order necessary or desirable to give effect to the principal 
tenns ofajudgment. 

(3) If a party is entitled to Judgment for a monetary amount against another party on a 
claim in a proceeding and the second party is entitled to judgment for a monetary 
amolll1t against the first party on a different claim in the proceeding, the Court may 
give a single judgment for the balance. 

Exrunple-

A is entiUed to judgmeul against B on a claim for $90,000. B i eulitl ed lO judgment on a cross 
claim against A for $40 ,000. The Court may give a single judgment in favour of A against B for 
$50,000. 

182.2-Pronouncement and record of j udgment by Court 

(!) Unless the Court otherwise orders, ajudgme:nt by the Court takes effect-

(a) if the Court pronounces judgment orally in court-at the end of the hearing when 
the pronouncement is made; or 

(b) if the Court pronounces judgment other th.an at a hearing- when the Colllt 
commU1licates the terms of the Judgment to the parties. 

(2) The Court may order that a j udgme:nt take effect earlier or later tlmn under submle ( 1 ). 

otes----

TI1e time lo appeal runs from the date when a judgment takes effect. 

A person who fails to do an act required or does an act p.-ohibiled by a judgment will be in 
contempt of court if the person b.-eaches Uie term s of the juct.,o-menl once it has taken effect 
provided that the person has notice of the judgment. 
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(3) A judgment by the Court is pe1fected by being entered in the records of the Court-

(a) when a record of outccme in the preocribed fonn i igned (physically or 
electronically) by the pres:i.dingjudi.cial officer, or 

(b) a formal judgment is entered in the records of the Court llllder rule 184 .1 
(whichever occurs first). 

J>res,rlbtd forms-

Form 128 Record of Outcome - Judgment 

Form 129 Judgment 

( 4) The Court may (without limitation) vary the tenns of a judgment pronounced under 
subrule (I) before the judgment is perfected under subrule (3). 

182.3---Pre-judgment interest 

( I) The appropriate rnte and pe1iod for the calculation of i.ntere · on pre-j udgment 
monetary amoun.ts is a matter for detenni.nation by the Court in each case. 

(2) As a guide only, and sti~ect to any conhruy tatute, the Court may calctilale uch 
interest-

(a) atlhe rate of5 percent per annumin.respect of a period fromtlie commencement 
date onwards or if the Court thinks fit any earlier period; or 

(b) at another rnte prescribed by the Chief Judicial Officer front time to time in 
respect of a period from not earlier than the first anniversary of the 
commencement date on,vards. 

( ) The Registrar must publish any prescription by the Chief Judicial Officer made under 
subrule (2)(b) on the CAA webEri.te. 

Division 2-Particular provisions of judgments 

182.4-Time to do an act 

A judgment requiring a person to do an act may specify a time within which compliance is 
required and, if it does not do so, the Court may, on application by a party in whose favour 
the judgment was given, specify a time within which compliance is required. 

182.S-Making an instrument 

If a judgment requires the making of an instnunent; it may :include provisions about

(a) preparation and del:ive1-y of a draft instrnrnent; 

(b) preparation and deLivet-y of objections to the draft :i.ri.strUJnent; 

( c) settling the draft instrument; or 

( d) execution of the instrument (including execution by the Registrar on behalfof a party). 

182.6-Account or inquiry 

( l) If a judgment includes a provision th.at accoU1lis be taken or an inquiry be conducted 
lo determine relieflo be granted, it may include provisions about-

(a) the appointment of a party, an independent expert or another person to prepare 
the account or conduct the inquiry; 

(b) the nature and extent of the accounting or inquiry; 
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( c) how lhe accounting or inquiry i to be undertaken .including in relation to 
evidence being taken from per ons to be examined; or 

(d) how lhe account or a report about lhe result of the inquiry is to be prepared 

(2) A judgment may include an order that, on the filing of an account under this rule, a 
party must pay to another party an amount certified by the person preparing the account 
as owing. 

(3) The Court may monitor the progress of the account or inquiry and may-

( a) require the person undertaking it to appear before the Court to explain any delay; 
or 

(b) make orders to enforce cooperation by a party in relation to it. 

182.7- Appointment of receiver 

(1) If a judgment includes a provision for the appointment of a receiver, it may include 
provisions-

(a) for giving security by the receiver for the proper conduct of the receivership; 

(b) for remuneration of the receiver, or 

(c) restraining a paity from dealing with property the su~ect of the appointment or 
proposed appointment. 

(2) A receiver appointed by the Comi. must-

(a) deal with property the subject of or received in the course of the receivership as 
directed by the Court; and 

(b) produce accounts of the receivershi·p when directed. by the Court. 

(3) If there are grounds to suspect that a receiver may have fulled to carry out their dutie 
as required by the Court , the Court may order lhe receiver to-

(a) provide a report to the Comt el\l)laini.ng the position; 

(b) appear before the Comt to explain the position; or 

(c) appear before the Coillt for examination. 

(4) If the Court finds lliat a receiver is in default, the Court rnay-

(a) disallow the receiver's reITlllnerution in whole or part; 

(b) order the receiver to pay compensation for lo s resulting from the default; 

(c) order the receiver to pay interest on money that should have been paid under the 
ternts of the receivership; 

( d) make orders under subrule ( 6); 

(e) order the receiver to pay costs; or 

( t) make any other or furi.her order as it thinks fit. 

(5) The Court may make order nnde:r subrule (6) ifllie Court finds that-

(a) a receiver has become mentally or phy ically incapable of carrying out their 
duties satisfactorily; 

(b) a receiver has become bankmpt. or applies to take the benefit of a law for the 
benefit of bankrupt or insolvent debtors; 
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(c) a receiver has beenconvictedofanoffence; or 

(d) there is other properreason for removing a receiver from office. 

(6) If the Court concludes under subrnle (4) or (5) that a receiver should be removed from 
office, the Court may-

(a) revoke the appointment oft.he receiver; 

(b) remove the receiver from office and appoint another receiver irutead; or 

( c) make any other or fi.n111er order a it thiriks fit. 

(7) If the Court makes an order under slibrule (6) or the receiver dies, Ille Court may make 
orders far handing over property in the control of the former receiver or their personal 
representocive. 

Division 3- Particular parties to judgments 

182.8-Judgment against company 

Ifajudgment agairut a~ has not been obeyed, the Court may make orders against a 
director, officer or other person in a position of control or influence requiring them to take 
specified step to ecure the company' compliance with the judgment. 

182.9--Persons under legal incapacity 

Any money to which a person under a legal incaoo.city is entitled undera ju.dgment must be 
dealt with in accordance with orders by the Court made from time to time. 

182.10---Representative actions 

A judgment given in a representative action under rule 24 .2 or 24 .4 must identify the persons 
repre ented in the proceeding. 

Note-

Rule 24.9 also governs judgments in representative actioos. 

182.11-Ascertainment of class 

( 1) If it is necessary or desirable for the purpose of entering or implementing judgment, 
the Court may-

(a) order publication ofan advertisement to ascertain members ofa class; 

(b) order an enquiry to asce1tain members of a cla~s; 

(c) declare the identity ofmenibers ofa cla,;s; or 

(d) make such other or further order as it thinks fit. 

(2) If some but not all persons entitled to share in the distribution of property have been 
identified and difficulty or delay is expected in iderJtifying the others, the Comt may 
authorise or require distribution to the prnons identifi.e d without diminishing their 
shares to allow for costs yet to be incurred in identif)uig the others. 

182.12-Administration of estate, trust or property transaction 

( I) This rule applies to a judgment in a p.roceechng involving the administration of an 
estate or trust or a transaction or proposed transaction relating to property. 

(2) A party may apply for an order that a person who was not a party when judgment was 
given be Joined as a party and that the judgment extend to bind that person by filing an 
interlocuto1y application and suppmting affidavit in accordance with rule 102.1. 
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(3) Unle the Comt otherwise order an application under this rule must be eived 
personally on the person the subject of the application. 

(4) On the heating of the application, the Colllt may order that the person be joined as a 
party to the proceeding and that the judgment extend to bind that person. 

Part 3-Judgment by Registrar 
183.1-Entry of default judgment by Registrar 

(1) If a party requests and is entitled to a monetary judgment in default of defence llllder 
Chapter 12 Part 2, the Registrar may enter a monetary judgment in default of defence 
in the prescribed f01m. 

Prescribed form-

Form 130 Record of Monelary Judgmenl 
(2) If a party requests and is entitled to a non-monetary judgment in default of defence 

llllder Chapter 12 Part 2, the Regjstrar may enter a judgment for relief to be assessed 
in default of defence in the prescribed fomL 

Pttscrlbed form-

Form 131 Record ofJndo-menl for Rcljeflo he A sessed 

(3) If a party requests and is entitled to a conditional judgment in default of defence llllder 
Chapter 12 Part 2. the Regj ~rwr may enter a conditional judgment in default of defence 
in the prescribed form. 

Prescribed form-

FOilil 132 Record of Conditional N on-Mouetary Judemeul 

( 4) The Regj strar may require a party requesting a default judgment to file a draft judgment 
in the prescribed form as an editable Word document. 

Prescrn.ed form-

Fonn 127 Draft Judgment 

( 5) A judgment under this rule is entered in the records of the Court when a filed document 
number is allocated to the recordofjudgrnent and the Court' s seal is applied toit. 

183.2,-Entry of consent judgment by Registrar 

( l) If a party requests and is entitled to consent judgment under rule 133 l , the Registrrn· 
may enter a judgment in the prescribed form. 

Prescribed form-

Form 129 Judgment 

(2) The Regi t:rnr may require a pa.ity reque ting a consent judgment to file a draft. 
judgment in the prescribed form as rn1 editable Word document. 

Prescribed form-

Form 127 Draft Judgment 

(3) A judgment under this rule is entered in the records of the Court when it i signed by 
or on behalf of the Ree.istrar ai1d the Court's seal is applied to the d0Cllll1ent. 
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Part 4---Form al jud gment 
184. l-Enh-y of formal judgment 

184 

(I) A party to a judgment by the Comt under rule 182.2 may file an application to the 
Registrar in accordance with m]e 13.2(5) to enter fonnal judgment. 

(2) Unless the Registrar otherwise directs, a request for formal judgment under subrule ( I) 
mul:i be accompanied by a draft judgment in the prescribed form as an editable Word 
document. 

Prcsa-ibcd form-

Form 127 Draft Judgment 

(3) The Registrar may direct the parties to attend for settling of the fonnaljudgment and, 
if a party so directed fails to attend, the Recil:irar may proceed in that party's absence. 

(4) A formal judgment under this rule is entered in the records of the Court when it is 
signed by or on behalf of the Registrar and the Court's seal is applied to it. 

184.2,-Judgment requiring compliance with positive or negative requirements 

A formal j udgrn.ent requiring a person to do, or refrain li:om doing, an act must have endorsed 
on it a warning in the prescribed form of llie possible consequences of failure to comply with 
it. 

Pn,sa-ibcd form

Form 129 Judgment 

Part 5-Post-judgment interest 
185.l-Post-judgment interest 

( I) Suqject to ubrule (2), intere t on a judgment accrues on and after the commencement 
date at the rate of 6 per cent per annmn.. 

(2) The ChiefJudjcja] Officer may from time to time prescribe another rate of interest in 
respect of a period from not earlier than the first anniversary of the commencement 
date onwards. 

(3) The Registrar must publish all aqjustments made under subrule (2) on the CAA 
website. 

(4) A payment made by a jud£ment debtor must be credited first again& the judgment debt 
as defined in rule 201.1 excluding interest and, after that has been discharged, to any 
sum that has accrued on account of interest. 

Supreme Court 

(5) Interest on a judgment accruing before the commencement date is governed by rule 
217 of the Supreme Coun Civil Supplementary Rules 2014. 

District Cou,1 

(6) Interest on a judgment accruing before the commencement date is governed by rule 
217 of the Disflict Court Civil Supplementary Rules 2014. 

Magistrates Court 

(7) Interest on a judgment accruing before the commencement date is governed by rule 
124 ofthe Magistmtes Court (Civil) Rules 2013. 
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Part ~Setting aside or varying judgment 
186.l-Power to set aside or vary judgment 

(I) The Court may at any time correct an en-ar in a judgment. 

(2) The Court may, if satisfied that the interests of justice so require

(a) vary a judgment; or 

(b) set a'lide a judgment and reopen a proceeding. 

186.2-Power to add to judgment-Magistrates Court 

(1) This rule applies to the following proceedings by way of claim Mlen the applicant 
obtains default judgment under Chapter 12 Part 2, 5 or 6: 

(a) a claim by a Collllcil constituted U11der the Local Govemment Act 1999 for an 
instalment of rates and, when applicable, fines or interest; and 

(b) a claim by the Connnissioner of State Taxation for State land tax and, when 
applicable , penalty tax or interest. 

(2) In a proceeding to which this rule applies, an applicant who has obtained judgmem for 
the amount to which it is entitled in respect of the claim may later apply, by filing an 
interlocutory application in accordance with rule 102.1. to amend the judgment to 
reflect further accrued liability of the same owner in respect of the same property. 

(3) An interlocutory application U11der subrule (2) must be supported by an affidavit in 
accordance with rule 102.1(2) showing the calculation of the amount now claimed to 
be due in addition to the amount the sul!ject of the original claiITL 

( 4) The applicant must serve the interlocutory application and supporting affidavit on the 
respondent by orig jnaj sezyj c e. 

(5) On the heru.ing of the interlocutory application, the Court may-

(a) if the re pondent does not appear- enter default judgment tmder Chapter 12 
Part 5; 

(b) make orders for the application to proceed to Yifil.; or 

( c) make any other or further order as it thinks fit. 

Part 7-Satisfaction of monetary judgment 
187.1-Judgment debt paid in full 

When it comes to the attention of the Ree.istrar that a judgment debt as defined in rule 201.1 
has been paid, the Registrar must, upon proof that it has been paid, record that the judgment 
has been paid in full. 
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Chapter 16---Costs 
Note-

TI1is Chapter adcresses co,;t s orders mode in and costs rules applying to substantive proceedings 
(inclu cing appellate proceedings) in the Court. Chapter 20 Part 12 applies to originating 
applications to fix cosls between a lawyer and client or ari si ng under some other law. The Courl 
bas power under tho e ,ules to order that certai11 provisions of thi s Chapter apply to web 
proceeding& 

Part 1-Introduction 

191.1-Detlnitlons 

In this Chapter, unless the contrary intention appears----

c/1tinuu1t means a person to whom costs are payable either under a costs order that chd not 
fix the amount of the costs or by operation of these Rules; 

Fast Track costs scall! means the applicable costs scale referred lo in rule 192.4; 

Higlta Courts costs scale ~ans the applicable costs scale referred to in rule 192. I; 

inde11u1i1y basis means a basis on which costs are a complete indemnity against the coo:s 
incUITed by the person entitled to payment of cost. in the proceeding ( or the relevant part of 
the proceeding), except to the extent that the costs are shown by the liable party to have been 
UJu·easo11abl y incurred; 

liable parly mearn a persan liable to pay costs to th.e claimant under a costi, order that did 
not fix the amount of the costs or by operation of these Rules; 

Magistrates Court costs scale means the applicable costs scale referred to in rule 192.2; 

Minor Civil costs scale means the applicable costs scale referred to in rule 192.3; 

solicitor/client basis means a basis on which costs are required to be shown by the person 
entitled to payment of costs to have been reasonably incurred in the proceeding ( or the 
relevant part of the proceeding); 

standard cost</ ba~s mean~ a basis on which costs are required to be shown by the person 
entitled to payment of costs to have been reasonably incurred in the proceedirig (or the 
relevmlt part of the proceeding) determined by reference to the relevant costs scale in force 
when the costs were incurred; 

taxaUon means the process under Part 5 for the quantification of costs payable under a costs 
order that did not fix the amount of the costs in a proceeding or by operation of these Rules 
( and taxing has a corre panding meaning); 

taxing oJJlcer means the officer respomiible for taxing costs and-

( a) in the Supreme Court will usually be a Master or Judicial Registrar, but may be the 
Registrar exercising power of the Court conferred by DJle..ll.l or a Judge; 

(b) in the District Court will usually be a Master or Judicial Regislrar, but may be the 
Registrar exercising po,ver of the Court conferred by rule 11.2 or a Judge; 

(c) in the Magistrates Court will t1sually 'be a Judicial Registrar, but may be the Registrar 
exercising power of the Court confened by rule 11.3 or a Magistrate. 

191.2-Record required to be kept and file produced 

( I) A party to a proceeding must maintain an adequate record of the party's costs in respect 
of the proceeding. 
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(2) A record must enable the party to formulate a claim for cost in accordance with rule 
195.2. 

(3) A lawyer acting for a prnty must maintain an adequate record of the ·prnty's costs on 
the party' . behalf and i not entitled to charge a fee for doing o. 

(4) If the Court requjres a lawyer's file and supporting documents in connection with a 
tmmtion, the lawyer must produce them to the Registry on reque t. 

(5) A lawyer must be in a position to produce the lawyer's file and supporting documents 
to the taxjng officer if required, at a taxation hearing. 

191.3---Conscquences of non-compliance 

lf a party fuils to maintain an adequate record of the paity' s costs as required by rule I 91.2, 
the Court -

( a) may decline to award costs in favour of the party or reduce the costs awarded in favour 
of the party by such amount as it thinks fit; or 

(b) may decline to tax costs ordered in favour of the party or reduce th.e costs taxed by 
such rnnount as it Ulinks fit 

Part 2-Co ts scales 
192.1-Hlghcr Courts costs scale 

(1) The Higher Courts costs scale in respect of work done from the commencement date 
is fixed by Schedule 6 Part 2. 

(2) The Higher Comts costs scale in respect of work done before the commencement date 
is the scale fixed by rules 218 and 219 of the Supreme Cowt Civil Supplementa,y Rules 
2014 for the periods sho\\'n in those rules. 

192.2---Magistrates Court costs scale 

(I) The Magistrates Comt costs scale in re pect of work done from the commencement 
date is fixed by Schedule 6 Part 3. 

(2) The Magistrate" Court costs scale in re pect of work done before the commencement 
date is the scale contained in Schedule 3 Cost &ale l or 3 (as applicable) of the 
Magistrales Court (Civil) Rules 2013. 

192.3---Mlnor Civil costs scale 

( ! ) The Minor Civil costs scale in respect of work done from the commencement date is 
fixed by &hedule 6 Part 4. 

(2) The Minor Civil costs scale in respect of work done before the corrnnencement date is 
the scale contained in Schedule 3 Cost Scale 2 of the Magistrates Cowt (Civil) Rules 
2013. 

192.4---Fast Track costs scale 

( l) The Fast Track costs scale in respect of work done from the commencement date i 
fixed by &hedule 6 Part 5. 

(2) The Fast Track costs cale in re pect of work done before the commencement date is 
the scale comained in &hedule 1 Table I of the Fas/ Track Rules 2014. 
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192.5--Adjustments to costs scales 

(1) 

(2) 

The Chief Judicial Officer may make adju&ments to a costs scale applying in a Court 
by reference to movements in the consumer price index or average weekly earnings. 

The Regislmr must publish all cunmlative adjustments made under subrnle (1) on the 

CAA website. 

Part 3-Scale of costs in proceeding 
193.l-Scale of co~ts in a proceeding-Supreme Court and Dbtrict Court 

(I) Subject to the following subrules, costs between paities, whether ordered to be paid by 
the Court or payable by operation of these Rules, are to be deternuned on the standard 
costs basis and in accordance with tl1e Hi.gh.er Couns costs scale. 

(2) However, if a proceeding is in the Fast Track List when cost between partie are 
aw,u-ded or become payable by operation of iliese Rules, unless tlie Court oilierwise 
orders, coslB are to be detemrined in accordance with ilie Fast Trade costs scale. 

(3) Submle (1) is subj eel to tlre costs rules in Chap:er 11 Part 2 Division 4 . 

(4) The Court may order iliat costs are payable onanoilier scale, including the Magistrates 
Court costs scale. or another basis, including the indemnity basi or the solicitor/client 
basis. 

193.2-Scale of costs In a proceeding-Magistrates Court 

( 1) Su~ect to ilie following subrules, costs between parties, wheilier ordered to be paid by 
the Court. or payable by operation of these Rules, are to be deternuned on the standard 
costs basjs and in accordance with ilie Magistrate~ Court cogs scale. 

(2) However, if a proceechng is in the Minor Civil Division when costs between parties 
are awarded or become payable by operation of these Rules, unless the Court otherwise 
orders, costs are to be detennined in accordance with ilie Minor Civil costs scale. 

(3) Subrule (1) is subj eel to the costs rules in Chap:er 11 Part 2 Division 4. 

(4) The Court may order that costs are payable an anoiher scale, including the Higher 
Courts costs scale, or another basis, inclu.ding the indemnity basis or the solicitor/dient 
basis. 

Part 4-0rder for costs 
194. l-Costs may be ordered at any stage 

( 1) The Court may make an order for costs in favour ofaparty ornon-party and against a 
party or non-party at any stage of a proceeding up to and after the final detennination 
oft11e proceeding. 

(2) If ilie Court dete1mines that it does not have jurisdiction to hear and detemtlne the 
sub tantive proceeding, the Court may neve1thele s order tliat a party pay costs in 
relation to the proceeding. 

194.2-Costs budget may be ordered 

( !) The Comt may make an order fixing the costs, or the maximmn costs, that may be 
recovered between pmties in relation to a proceeding, or a stage of or step in a 
proceeding. 
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(2) Unle the Court otherwise orders, an order made 1mde:r ubnile (1) will not include 
any costs-

(a) payable under rule 69.S ntle 74.3, rule 154 .S, rnle 154.6 mle 154.11 , rule 
154.12, rule 154.13, rule 19<1.4(2) orrule 194.4(3): cc 

(b) ordered to be paid because of a patty's failure to comply with these Rules or an 
order of the Court. 

194.3-Co~1s orders 

(l ) The Court may order that costs be awarded-

(a) on tlie standard costs basis, solicitor/client basis. indemnity basis oranotherbasis 
specified by the Court; 

(b) in accordance with the Higher Comts costs scale, Macistrates Court costs scale, 
Minor Civil costs scale or Fast Track costs scale; or 

(c) on a combination of different bases or scales for different component of co ts. 

(2) The Court may order that intere t be payable on an award of costs in respect ofa time 
before judgment is entered for the costs. 

(3) The Comt may order that costs (including any interest) be awarded on a lump sum or 
partial lump sum basis. 

( 4) The Court may order that costs awarded to a party be set-off against any liability of the 
party (including a liability for costs). 

(5) The Court may refer any question about co&.s (including whether costs should be 
ordered, who should pay costs or the basis on which costs should be paid) for inquiry 
and report or determination by a trucing officer. 

194.4---Presumptive costs rules 

( 1) Subject to an order of the Court to t11e contrary (which, to avoid doubt, may be made 
at any tinie in the course a proceeding), the following rules apply in any proceeding 
before the Court. 

(2) The cost ofan amendment are to be paid by the party making the amendment. 

(3) The cost ofan application to extend time fixed by or under these Rule~ are to be paid 
by 111.e party making the application. 

( 4) The cost of a directions hearing are cost in the cause. 

( 5) SuQject to subniles (2) and (3 ), the costs of an interlocutory application are costs in the 
cause. 

(6) Costs that are reserved but not subsequently the suQject ofa specific order are costs in 
the cause. 

(7) The quantrnn of costs ordered is to be taxed if not agreed. 

(8) Costs ordered or to be paid under these Rules am not to be taxed and do not become 
payable unW the final detennination ofa proceeding, including final costs orders being 
made. 

ote-

See also rule 69.5. rule 74.3. rule 154.5, mle 154.6. mle 154.11, rule 154.12, mle 154.13, rule 
194.4/2) and mle194.4(3). which create presumplive costs mies. 
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194.5--General costs principles 

(!) Each of the following principles are su~ect to-

(a) the presumptive costs rules in rule 194.4 (to the extent that the Court does not 
otherwise order); 

(b) other applicable rules; 

( c) otJ-1er applicable principles; and. 

(d) the oveaiding discretion of the Comt as to cost . 

(2) Costs follow the event. 

(3) The co&.s of an application that. in the opinion of the Court, should have been made at 
an earlier tage of the proceedings are to be paid by the applicant. 

(4) The costs of an adjournment of a hearing, directions hearing or trial arising from a 
party' s default are to be paid by the party in default. 

(5) The costs of proving a fact or docrnnent that a party U11Ieasonably failed to admit are 
to be paid by that party. 

(6) Costs incurred a~ a result of rmiltiple p-,:uties witltan identical or common interest being 
separately represented, or separately participating in the proceeding, are to be borne or 
paid by those parties if, in the opinion of the Court-

(a) the separate representation or participation was not necessary, or 

(b) the separnl:e representation or p31ticipation occurred to a greater extent than was 
necessary. 

(7) Costs orders made by a transferor cowt in a proceeding transferred or removed into 
the Court will not ·be disturbed. 

Supreme Court 

(8) In a claim founded on a claim for defumation, costs of the claim are not payable to a 
successful applicant if the damages awarded are less than $50,000. 

(9) In any otheimonetruy claim, costs of the claim are not payable to a successful applicant 
if the amollllt awarded is less than $120,000. 

District Court 

( 10) In a claim founded on a claim for defiunation, costs of the clai.!nare not paynble to a 
successful. applicant if the damages awarded. are less than 25,000. 

( 11 ) In any otliermonetruy claim, cost of the claim are not payable to a successful applicant 
if the amount awarded:is less than $60,000. 

ot.-

See also rule 61.14 in •relation to pre-action steps and rule 132.10 in relatioo to formal offers. 

194.6---Discretlonary factors 

( I) In exercising its discretion as to costs, the Court may have regard to any factors it 
considers relevant. 

(2) For example, the CoUI1. may have regard to the following factors-

(a) any misconduct or Ullieasonable conduct of a party in com1ection with a 
proceeding; 
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(b) any breach by a party of overriding obligations. these Rules or an order of the 
Court; 

( c) any breach by a pruty of the pre-action obligations imposed by Chapter 7 Part J; 

( d) the making or not making of an offer by a party to resolve the proceeding; 

(e) the non-acceptance by a party of an offer made by another party to resolve the 
proceeding; 

(f) the value and importance oftl1e relief sought or any reliefobtained; 

(g) any public interest in the subject matter of the proceeding or public benefit from 
the prosecution or defence of the proceeding; or 

(h) whether costs awarded are to be met by a person or out of a fund_ 

otc-

See also~ in [elation lo pre-actiou steps aud rn)e 1J2 11 aud rule 132 12 in relation to 
formal offers. 

194.7-Indemnification against costs 

If a person i or would otherwise be liable to pay costs to a econd person and the 6.n,t person 
is entitled to be indemnified by a tlu.rd person in whole or .i:n pm:t against that liability, the 
Court may order that-

( a) the tlu.rd person pay the costs of the 6.n,t person to tl1e extent of the indem11ificat.ion; 
or 

(b) the third person pay to the second person an amount to the extent of the 
inderruu ficat.im 

194.8-Costs order against lawyer 

( I) If a lawyer engages in relevant conduct in, or in co1U1ection with, a proceeding that 
causes a party (including the lawyer's client) to incur costs, the Court may order that-

(a) costs as between the lawyer and the lawyer' s client be disallowed; 

(b) the lawyer pay costs incurred by a party a~ a result of the relevant conduct; or 

(c) tl1e lawyer inderruufy a party against a liability for costs incurred as a result of 
the relevant conduct 

(2) For the purposes of this rule. a lawyer engages in releva,IJ co11dllct if the lawyer

(a) breaches overarchi:ne obligations: 

(b) fails to attend or be properly prepared for a hearing; 

(c) fails to comply ,vith these Rtlles or an order of the Court; 

( d) is guilty of undue delay; or 

(e) incurs costs unnecessarily, improperly or unreasonably. 



 No. 41—Part 1 p. 1616 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

192 

Part 5--Taxation of costs 

Division 1-Institution of taxation process 

195.l-Pre-taxation ~tcps 

( I) Before initiating a taxation process under rul.e 195.2. a claimant must make a genuine 
offer to the liable paity to resolve the amount of costs payable that would otherwise be 
the subject of the taxation process. 

(2) A genuine offer must

(a) be in writing; 

(b) state the amounts claimed for costs divided into costs scale periods; 

(c) state the amounts claimed for counsel fees; 

(d) state the amounts claimed for external disbursements; and 

(e) make an offer of a fixed sum for the total amount of the costs, which remains 
open for acceptance within 28 days. 

(3) A recipient of an offer made under subrule (2) must re pond within 28 days by-

(a) accepting the offer, 

(b) making a counter offer of a fixed sum for the total amount of the costs; or 

(c) offering to meet within 14 days to negotiate an amount for costs. 

195.2-Initiation of taxation process 

( I) A claimant may apply fur the taxation of costs wlder a costs order or by operation of 
these Rules by filing and serving on Uie liable party a claim for costs :i.n the prescribed 
form. 

Prescribed form-

Form 136 Claim for Costs 

(2) A claiJn for costs must-

(a) unless the Registrar permits the schedule to be in some other form, provide fue 
costs schedule in Microsoft Word format; and 

(b) attach copies of all invoices for counsel fees and external disbursements. 

(3) A claimant must, if the claim proceeds to taxation-

(a) at the request oftlIB liable party, produce for inspection ooy documents on which 
the claimant proposes to rely; and 

(b) if ordered by the Court, identify any documents relevaru to lhe claim that are not 
produced because ofa claim ofp1ivilege which is not waived. 

(4) A claimant or liable party may apply for an order relating to the taxation of costs, 
notwithstanding trui: a claim for costs has not been filed under subrule (1), by filing an 
interlocutory application ood supporting affidavit in accordance with rule 102. 1. 

195.3--Response to claim for costs 

(I) The liable party must, within 28 days after m'.ice ofa claim for costs, file and serve 
a response to a claim for co ts in the pre cribed form, reproducing the ~chedule to the 
claim for costs ai1d-
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(a) completing the response liability column in the chedule for each item by 
eiU1er-

(i) admitting liability; 

(ii) admitting liability to a specified extent; or 

(iii) denyiJJg liability and succinctly identifying the reason for the denial; and 

(b) completing llie re ponse quantum colnnm in llie schedule for each item (on the 
assumption that liability exists for the item, wllich may be denied) by either-

(i) admitting Ule quantum claimed; or 

(ii) identifying what the liable party contends is the recoverable quantum and 
succinct! y identifying the reason for tJ1e contention. 

Presa-ibcd form-

Form 137 Response to Claim for Costs 

ote-

One manner to identify the reason for denying liability or differing otl quantum is to create 
horthand codes for different reason s (for •~ample the liable party may elect to use" " lo mean 

the work was unnecessary). 

(2) If the liable partv in the response to the claim for costs does not respond to a particular 
item, the item is taken to be admitted in full. 

(3) Ifthe liable party fuils to file and serve a response in accordance with subrule (1 ), the 
claimant may request the entry of a costs judgment for the total amount shown in the 
claim for costs by filing an application to the Registrar in accordance with mle ) 3.2(5) 
and an affidavit of proof ofsetvice in the prescribed form proving service of the claim 
for costs on the liable party. 

Pnsa-ibcd forms------

Form 42 Affidavit of Proof of Service 

Form 43 Affidavit of Proof of Persooal Service on on Inctividunl by Sheriff's Officer 

(4) The claimant may request entJ.y of an interim costs judgment for the total amount 
admitted or taken to be admitted by tl1e liable ·party in a response to a cl.aim for costs 
by filing an applicaion to Ure RezjstJ.m: in accordance with rule 13.2(5). 

( 5) The Registrar may enter an admini.strari ve costs judgment for the appropriate amount 
upon the filing of a request by the claimant under subrule (3) or ( 4 ). 

Prcsa-ibcd form-

Fonn 130 Record of Monetary Judgment 

195.4-Ref'erence for taxation 

( 1) lfa claim for co ts is not resolved under rule 195.1 or rule 195.3 , the claimant or liable 
PfillY may refer the claim for taxation by filing and serving an application to llie 
Registrar in accordance witll rule 13.2(5). 

(2) The Registrar will convene a hearing before a trucing officer and gi. ve notice of the 
hearing in the prescribed form. 

Pnsa-ibed form-

Form 78E N6hce of Hearing 
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(3) The parties involved in a disputed taxation must confer before the taxation hearing 
,vith a view to reoolving, limiting or clarifying the items in dispute and report to the 
Court on the result at the commencement of lhe taxation. 

Division 2-----General provisions 011 taxation 

195.5--General taxation principles 

( 1) If the same law finn represents multiple pm.ties, unless special circumstances exist, 
costs will not be allowed separately for each party but will be allowed on the basi of 
the work necessary and reasonable for the representation of the parties collectively. 

(2) The necessary and reasonable costs of procming evidence reasonably required for 
presentation of a party's case will generally be allowed. 

(3) Costs ·will not be allowed insofar as they result from over-caution, negligence or 
mistake. 

(4) If proceedings are adjourned-

(a) as a result of the default of a party---the party should bear the costs; or 

(b) as a result of the default ofa lawyer-the lawyer should bear the costs. 

195.6-Delay 
Ifa claimant unduly delays bringing a claim for costs and the liable partv suffers prejudice 
as a result, the Court may-

( a) not allow interest on the claim for costs (whether in whole or in part); 

(b) disallow the claim for costs in whole or in part; 

(c) assess compensation for the delay in favoUI of the liable party and reduce the costs 
awarded by that amount; or 

(d) reduce the amount allowed to U1at to which the claimant would have been entitled if 
there had been no delay. 

195. 7-Counsel fees-Supreme Court and District Court 
( l) The Chief Judicial Officer, on the recommendation of the Masters, may produce and 

amend from time to time an indicator to the exercise of the discretion in respect of 
counsel fees (aC01msel Fee Indicator). 

(2) A Counsel Fee Indicator is a guide only and does not fetter the exercise of the 
discretion of the Court in a particular case. 

(3) The Registrar must publish the current version of any Counsel Fee Indicator on the 
CAA website. 

Division 3-Taxation procedure 

195.8--Powers 

( l) A taxing officer ha~ on and in respect of a taxation, the same powers as the Court in 
relation to a proceeding in lhe Court. 

E.-.:ample-

A taxing officer may order or take evidence (on affidavit or orally), require the production of 
documents, require the attendance of witnesses or make orders about Oie participation of persons 
interested in the taxation. 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1619 
 

195 

(2) A taxing officer, in undertaking a taxation, is not bound by the rule of evidence and 
may decide questions by estimation or by any other expedient means. 

(3) Without affecting the generality ofsubrule (1), a taxing officer may-

(a) require a party to produce its record of costs and disbursements and any other 
material relevant to the taxation (subject to any claim for privilege); 

(b) require a party to provide further details of any item the subject ofa claim for 
costs; 

(c) make interim orders; 

(d) order repayment of any overpayment of costs; or 

( e) make any orders that might be made on a directions hearing in a proceeding. 

195.9---Hearings 

( I) A taxing officer may use any one or more of the following methods to undertake a 
taxation-

(a) a lump sum assessment, or otherwise determination of the amount of costs to be 
awarded in a wholesale manner, rather than undertaking an item by item 
as esliment; 

(b) an item by item assessment; 

(c) as esliments in successive stages; 

(d) separate assessments of different components of the costs claimed; or 

( e) any other method. 

(2) A taxing officer may-

(a) accept an undisputed item without inquiry; 

(b) detennine an issue in dispute; 

(c) refer an issue in dispute to mediation or arbitmtion; 

(d) refer an issue in dispute to an expett for inquiry and rep01t; 

(e) order that an item by item taxation be undertaken on a future occasion and that 
the parties take steps in preparation for the taxation; or 

(f) make any other or further orde.r the taxing officer thinks fit. 

(3) 1f an order is made that an item by item taxation be undertaken on a future occasion, 
the claimant must file and serve an updated version of the response to claim for coEts 
(filed by the liable pmtv) in the pre cribed fonn-

(a) substituting the heading "amount disallowed" for the heading "ofter" in the 
relevant. column of the schedule; and 

(b) adding any additional columns or particulars ordered by the taxing officer. 

P~s,rlb•d form-

Form 137 Response to Claim for Costs 

195.10----0rder.s 

( I) Duri1ig or after a hearing conducted for the purposes of taxation, a taxing officer may 
make a provisional order-
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(a) detennin:i.ng a pecific issue in di ;pute: 

(b) allowing or disallowing a specific item; 

(c) fixing the amount of costs, or a specified component of costs, to which lhe 
claimant is entitled; or 

(d) that interest be payable on an award of costs in respect of a period betbre 
judgment is entered for lhe costs. 

(2) During or after a herning conducted for lhe purposes of taxation, if the taxing officer 
is not a Registrar or Judicial Registrar, lhe taxing officer may make a non-provisional 
order-

(a) detennining a specific issue in dispute; 

(b) allowing or disallowing a specific item; 

( c) fixing the amolIIll of costs, or a specified component of costs, to which lhe 
claimant is entitled; or 

(d) that interest be payable on an award of costs in respect of a period before 
judgment is entered for the co ts. 

195.11-Costs of taxation 
( 1) In Uris rnle-

costs of taxation mern1the costs of taking the steps under Divisions 1 and 3. 

(2) Subject to subrule (3), the costs oflaxation are costs in the cause of the claimant.. 

(3) The Court may make rn1y order it tllinks fit concentlng the payment of costs oftaxation. 
and in making such an order. may take the following matters into co.nsideration-

(a) the overall result of the taxation process; 

(b) a comparison between the result of the taxation and lhe parties' respective 
positions during lhe pre-taxation steps under rnle 195.1; 

(c) a comparison under rnle 132.12 between the result oflhe taxation and any offer 
made by a party under rule 13 2.4 as applied by rule 132. 12( 1): 

(d) lhe relative success or failure oflhe parties in relation to disputed items: or 

(e) Ule relative number of items. and U1eir respective qll8lltum, in respect ofwhich 
the rnnount claimed was disallowed. 

195.12-Review of provisional order 

( 1) If the trncing officer makes a provisional order under rule 19510(1) the claimant or 
liable party may within 14 days after ilie date of Ule order request a review of Ule 
provisional order by filing Md serving an application to the Registrar in accord8l1Ce 
with rule 13.2(5). 

(2) If neiilier party requei;ts a review wi.tlun .14 days after the date of the order, it becomes 
anon-provisional order as ifit had been made underrnle 195.10(2). 

(3) If eilherpartyrequests areview\\'ilhin 14 days after Ule di.te oftlle order, lhe Registrar 
will convene a hearing and give notice of the hearing to the parties in Ute prescribed 
form .. and the hearing will be conducted-

(a) if ilie order was made by a taxing officer other Ulan a Registrar or Judicial 
Registrar- by Ule ame taxing. officer who made the order (however, it may be 
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before a different taxing officer if, for some reason, it is not possible or 
convenient for the same taxing officer lo conduct the hearing); or 

(b) if the order Wl1'l made by a taxing officer who is a Registrar or Judicial 
Registrar- by a trucing officer other than a Rezi trar or Judicial Registrar. 

Prescribed form-

Form 78E Notice of Hearing 

(4) A taxing officer conducting a review under this rule will reconsider the provisional 
order the sul:>ject of the review and may exercise any of the power identified in rule 
195.8 and proceed in any manner identi:6edin mle 195.9. 

(5) A taxing officer conducting a review under thi rule may con.firm or vary the 
provisional order, ,vhich ( as varied, when applicable) then become a non-provisional 
order as if it had. been made under rule 19S.10(2). 

195.13--Entry of Judgment 

When an order is or becomes non-provisional under rule 195 10(2) or~ it becomes a 
judgment of the Court. 

Part 6-Right of appeal against judgment on taxation 
196.1-Right of ap11eal 

( I) Upon entry of judgment under mle 19S .13 following completion of a trura.tion., the 
claimant or I· able party may appeal against the judgment, or any interim judgment or 
order made .in the couu,e of the taxation, by filing a notice ofappeal in accordance with 
rule 214.2 within 21 days after Ui.e relevant judgment or order. 

(2) The claimant or Liable pai.tv may only appeal again.st an interim judgment or order 
made in the course of the taxation before com1:iletion of the taxation with leave oftli.e 
taxing officer. 
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Part 1-General 

Division !-General 

201.1-Deflnitions 

198 

In this Chapter, llllless the contrary intention appears-

Enforcement Act means the E1iforr:ement of Judgments Act 1991; 

Fi11es Eriforcemeni Act means the Fines E,iforcement and Debt Recwe,y Act 201 7; 

judgmerll. crediior means a person in whose favour a judgment is enforceable and includes a 
person to whom the benefit of a judgment has passed (by assignment or in any other way); 

judgmem debtor means a person against whom a judgment is enforceable; 

judgmetll. debt means the amount owing (including costs and post-judgment interest) under 
a monetary judgment and includes any recoverable costs of enforcing the judgment under the 
Enforcement Act or Fines Enforcement Act; 

mo11etary judgme11t means--

( a) a judgment or order of the Court (including a judgment registered under Chapter 19 
Part 15) to the extent that it is for the payment of a sum of money, whether or not it 
provides for any other form of relief, or 

(b) a civil debt determination by the Chief Recovery Officer mtder the Fines Enforcement 
Act; 

11on-mo11etary ju.dgme11t means a judgment to the extent that it is not a monetary judgment; 

payme.11t order- see mle 203.7; 

sheriff means the sheriff within the meaning oftlle Sheriff's Act 1978 and-

(a) where the context requires-includes deputy sheriffs and sheriff's officers within the 
meaning of ection 6 of the Sheriff's Act 1978; and 

(b) where the context requires-includes a person other than the sheriff who seives a 
summons or wan::mt under an order.made 1n1der :m.le 206. J · 

slleri.fI's fee means the fee payable to the sheriff for service of a document or execution of 
process prescribed for the purposes of the Sheriff's Act 1978 or otherwise and any 
di bur ements reasonably incrured by the sheriff in undertaking the service or execution. 

201.2-Service of judgment 

(1) A person who seek~ to enforce a judgment must serve a copy of the judgment on the 
person again~t whom the judgment is enforceable-

(a) if an investigation summons is issued- al the time of or before service of the 
investigation swnmons; 

(b) if a warrant of possession ofla:nd is sough.L under rule 204.2- at the time ofor 
before service ofthe application for the warrant; 

(c) ifawarrantof aleorwanantofpo se iordsissued.a.ndpa:mgraph(b) doe not 
apply-at the time of or before execution of the wamml.; 
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(d) ifa charging order, garnishee order orreceivership order i ought- at the time 
of or before service of the application for the orcleL~ 

(e) in any other case-before taking any step to enforce the judgment. 

(2) SeIVice of a judgment referred to in subrul.e (1) must be made-

(a) i.fthe person against whom the judgment is sought to be enforced has an address 
for sezyjce in the proceeding-by service at the address for sezyjce or by 
personal service: or 

(b) in any other case-by original service. 

(3) An order against a person for contempt of a judgment or order by reason of non
compliance may only be made if the person allegedly in contempt was served by 
personal sezyjce with the relevant judgment or order before engaging in the conduct 
that constituted the alleged non-compliance. 

201.3----Costs 
The Court may, in the exercise of its cliscretion, make an order concerning the costs of steps 
governed by this Chapter. 

201.4-Review of Registrar's decision 

An application under section 18(2) of the Enforcement Act for review of a decision by the 
Registrar under rule ll.H3Xc), rule l l.2{2Xb) or rule 1 l.3(2Xb) must be made by filing a 
notice ofreview in the prescribed form in accordance with rule 214.2 within--

( a) 21 days after the decision; or 

(b) if the deci.sionrelates to the issue ofa summorn or warrant-21 days after the summorn 
is seived or w:m11nt is executed. 

P,~sa·ibcd form-

Form 182 Notice of Review 

Division 2-Issue and execution of enforcement process 

201.S-Time of issue and execution 
( I) Unless the Cornt otherwise orders, an enforcement process in respect of a judgment 

mu~ not be issued more than 6 years alter the date oftlw jndg111ent. 

(2) Unless the Court otherwise orders, an order for Uw issue ofa warrant of apprehension 
lapses after 28 days unless the requesting paity has filed an application to enforce a 
judgment in the prescribed form reqtwsting the issue of a wanan1 and paid the 
prescribed issue fee. 

Pnsa-ibed form-

Form 14 I Application to Enforce Judgment 

(3) Unless the Cornt otherv.'.ise orders, a wru:rnnt of possession of land mu~ not be 
executed more than 6 months aiter-

(a) Ute date of the judgment for possession on which the warrant is based; or 

(b) i.fthe "1'111lnanl was· sued under rule 204 .3- the date oftlte order ma.de, ori ue 
of the warrant by tl1e Ree:istrar 'A'.ithout a court order, under rule 204.3. 

(4) Unless the Court otherwise orders, any other warrant, except a warrant of commitment, 
~ not be executed more than 12 months after the date of the issue of the warrant. 
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(5) An order otheiwi"e by U1e CoUJt UJ1dei: subrule (1 ), (2), (3) or (4) may be made at any 
lime before the expiration of tJie time period referred to in the applicable subrule. 

Division 3- " 'arrants, adjournments and remands 

201.6---War.-ants of apprehension 

( I) If a person fails to appear within 15 minutes of the scheduled commencement of a 
hearing under thi Chapter, and that hearing-

( a) occurs not less than4 days after a summons requiring their attendance (a11d ltllY 
other documents required to be served with the summons) was seived by 
personal service on tlle person, and such service is proved by an affidavit of 
proof of service in tlle prescribed fo1m or by oral evidence by the process server, 

(b) is an adjourned hearing, the time for which "-'"3.S fixed in the person's presence at 
a previous hearing; or 

(c) is an adjourned hearing and it is proved that the person was given not less than 
4 days ' notice oftlle adjourned hearing by telephone conversation, email service 
in accorda!lce witll rule 42.2 or post service in accordance with rule 42.3. 

tlle Court may order the issue of a warrant of apprehension ltlld, on filing of an 
application to enforce a judgment in the prescribed form requesting the issue of a 
warrant and payment of tlle prescribed fee (if applicable), the Registrar may issue a 
warrant of apprehension in the prescribed form. 

~scribed forms-

Form 141 Application to Enforce Judgment 

Form 42 Affidavit of Proof of Service 

Form 43 Affidavit of Proo.f of Persooal Setvice on an Individual bv Sheriff's Officer 

Form 155 Warrant o Apprehen,io:n - Judgment Debtor 

Form 154 Warrant of Apprehen"1o:n 

Form 158 Warrant of Apprehcn"1o:n - Fines Enforcement and Debt Recovery Act 

(2) The Court may. if it thinks fit, abridge the period of 4 day referred to in subrule (I). 

(3) A warrant of apprehension does not authorise apprehension outside normal coru.t hours 
unle tlle Court is satisfied that there is no other reasonable meltllS of ensuring the 
person's attendance at court. 

(4) If a warrant of apprehension authorises apprehension outside normal court hours. it 
will be endorsed with an order that the person is to be held in police custody until the 
person can be brought before the Court. 

( 5) A person 'WO is apprehended undera warrant of apirehension must be brought before 
tlle Court as soon as practicable. 

201.7-Adjournrnent and remand 

( I) The Court may adjourn a hearing from time to time. 

(2) When a person is brought before t:he Comt UJ1der a warrant of apprehension and the 
matter is lo be adjourned, the Court may-

(a) remand tlle person in custody to tlle adjourned date provided that the adjourned 
date is not more tllan 7 days later; 
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(b) release the per on on such conditioru; as the Court thinks fit to ecme the 
peISon 's attendance an tl1e adj oumed date (for example, surrender of a passport 
or lodging a monetary bond); or 

(c) release the person on tl1e person's undertaking to appear on the adjomned date. 

(3) If the Court remands a person in custody under subrule (2Xa), the Court will issue a 
wmrant of remand in the prescribed foun. 

Presa-ibcd form-

Form 159 Warrant of Remand 

Division 4--Rescission, variation, suspension or stay 

201.8---Rescission, , •ariation, suspension or stay of order, warrant or summons 

( 1) The Comt may, if there is proper reason to do so, rescind, suspend, vary or stay a 
payment order, garnishee mder, charging order or receivership order made, or a 
warrant or surrnnoru; issued, under this Chapter. 

(2) An application under subrule (1) may be made by a party to a proceeding, a person 
against whom an order is made 01 summons or "-'1lmlnt issued or a person "-'TIO has an 
interest in the suQj ect matter of the relevant order, summons or warrant by-

(a) filing an interlocutory application and supporti11g affidavit in accmdance with 
rule 102.1; OI 

(b) an mal application drning a hearing under or governed by this Part. 

(3) An application filed tmder subrule (2)(a) must be served on all of.her relevant parties 
to the proceeding a~ soon as practicable and at lea~t 7 days before the hearing date at 
tlleir address for service or otherwise by original service. 

(4) The Court may grant a stay suQject to conditioru;, including con&tions neces ary or 
desirable to secure the attendance of the pernon applying for the stay at Court or 
compliance witll any order. 

( 5) On theheruing of an application by a judgment debtor for a stay ofa warrant, the Court 
may, ifit thiriks fit, conduct an investigation or examination hearing. 

ote-

.1\.rl application for a stay does not itself operate to stay the order or warrant songht to be stayed 
Only an order oflhe Collrl ~-an stay an order or warrant. 

Part 2-Particular kinds of parties 
202.1-Judgment against unincorporated association or 1rnrtnership 

( 1) This rule applies to a judgment against an unincorporated association ill the 
association' s name or against a pa:1tnership in the prutnership name. 

(2) A judgment again& ru1 uni.ncmporated as ociation or a partneISl1ip may be enforced 
against the conunon property of the association or the property of the partnership in 
the same ·way as a judgment against a company. 

(3) A monetary judgment against an wlincorpmated association or a paitnership may be 
enforced against an individual member of the as ociation or partner of the partnership 
but only with leave of the Corut. 



 No. 41—Part 1 p. 1626 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

202 

( 4) A non-monetaty judgment against an unincorporated as ociation or a partnership may 
be enforced against an officer of the association or a partner of the partneniliip but only 
·with I eave of the Court. 

(5) An application for leave under subrule (3) or (4) must be etved bv per"onal erv.ice 
on a peisonin respect of whom leave is sought. 

Note-

Section 15 of the Enforcem ent of Judgment:; Act 1991 provides that a monetary juclg,nent against 
an unincorporated association may be enforced against the common property of the association 
or against the property ofany person who is liable forlhe debl s oflhe association and a~ 
judgment against a parlncrship maybe enforced against the partnership property or against the 
property of any person who is liable for the debt s of the partnership. 

202.2-Judgment against representative party 

(I) A judgment against a representative party in a representative proceeding may only be 
enforced against a represented party with leave of the Comt. 

(2) An. application for leave under subrule ( 1) must be senred by personal service on a 
represented party in respect of whom leave is sought. 

(3) In. this rule, a reference to a "representative party", a "representative proceeding" or a 
"represented party'' is a reference to those terms a5 defined in~-

Part 3-Enforcement of monetary judgments 

Division I-General 

203.1- Cross-judgments 

If there are cross monetary judgments enforceable under the Enforcement A.ct bet,veen. the 
same partie , only the balance of the amounts owing under U1e judgments (if any) is 
enforceable. 

203.2-Limit:ation on enforcement processes 

( l) Un.less the Court otherwise orders, if a judgment debt against an individual is for 
$12,000 or le and the debt doe not arise from the judgment debtor carrying on a 
business, no other enforcement process may be issued in respect of the judgement 
unle 

(a) a payment order has been made at an investigation hearing; or 

(b) the judgment debtor failed to appear at the hearing of an. investigation summons 
after having been duly served with the summons. 

(2) Subrule ( l) does not apply to an examination summons issued under section 61(7) of 
the Fines Enforcement Act. 

ole-

Section 61(7) of lhe Fines Enforcement and Debt Reco very Act 2017 provide 11131, if a debtoc 
fails to comply with a determination that a debtor is to pay instalments towards the satisfaction 
of a debt under section 61(1), the Court may on application by the Chief Recovery Officer issue 
an examination rummons. 

(3) Un.less the Comt otherwise orders, no warrant of sale may be issued in respect of a 
judgment debt if the judgment debtor i subJect to an exiant payment order in. respect 
of the judgment debt unless-
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(a) ifth.e payment order was for payment ofa lump sum under ection 5( l)(a) of the 
Enforcement Act e judgment debtor has failed to comply with the order; or 

(b) if the payment orde:r was for payment of instalments under section 5( l )(b) of the 
Enforcement Act-the ju.dg,ment debtor i at least 2 in talrrent in arreara. 

(4) Unless the Court othem-ise orde:ra, no warrant of sale ofland may be issued against an 
individual in respect ofajudgment debt of not more than $12,000 unle- -

(a) a ,varrant of sale of goods has been executed leaving the whole or part of the 
judgment debt unpaid; or 

(b) it is not possible to execute a warrant of sale of goods despite reasonable 
endeavours to do so. 

203.~Rules of evidence 

The Court at a hearing of an investigation summons, examination summons or application 
for a payment order tmder this Prut is oot botmd by the rules of evidence and may inform 
itself in such manner as it thinks fit. 

Division 2-lnvestigation hearings 

203.4---Issue of investigation summons 

( 1) An application for the issue of an investigation summons to a judgment debtor or 
witne s Ullder section 4(2) of t11e Enforcement Act must be made by filing an 
application to enforce a judgment in the prescribed form. 

Prtsa-ibtd form-

Form 141 Application to Enforce Judgment 

(2) If an application complies ,vi.th subrn.le (I), the Registrnr may convene an investigation 
heari.ug before t1te Cowt and i sue an investigatiOll ummons in the pre cri.bed fo1m 
requiring the judgment debtor or witness to attend for examination o:r to produce 
documents relevant. to the investigation. 

Prts<ribtd forms-

Form 143 Invesligation Summons 

Form 144 Invesligation Summons - Witness 

(3) The investigation summons 8Ild a questiormaire in the prescribed form must be seIVed 
by personal seniice on the judl!ITIBnl debtor or \vitness as soon as practicable. 

Presa-ibtd form-

Form 145 Ouestioonajre 
otc-

Section 4(3) of the Enforcement of Judgments Act 1991 re(f.lires the summons to be served 
per onally. 

Magistrates Court 

(4) Unless the Court otherwise orde:ra, the investigation summons must be returnable at 
t1te Court nearest to-

( a) the plaoe of residence ofa jud2ment del:xor or \vitness who is an individual; or 

(b) a registered or principal office of a judgment del:tor which is oot an inctividual. 
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203.5--Consent to order for payment 

( I) After the issue of an investigation summons, a judranent debtor and judgment creditor 
may consent to an order for payment under section 5(1) of the Enforcement Act by 
executing a consent order for payment in the prescribed form. 

P~sc,•lll•d form-

Form 142 Consent Order for Payment 

(2) Upon the filing ofa duly executed consent to payment, the Court may make an order 
in chambers in the tenns of the consent. 

203.6--Completion of questionnaire 

( I) Unless the parties have executed a consent order for payment under rule 203.5, a 
judgment debtor must complete Parts A and B of the questionnaire and bring the 
completed form to the investigation hearing. 

(2) A judgment debtor may, but is not required. to, swear or affirm the affidavit following 
Part B of the questionnaire before attending the investigation hearing. 

(3) If the judgment debtor does not swear or affirm an affidavit in accordance with 
subnile (2), the judg,ment debtor must swear or affum at the investigation hearing that 
tJ1e information recorded in the questionnaire is true. 

203.7-Investigation hearing 

( !) Unless the Court otherwise orders, a hearing under this Division is to be heard in 
chambers in the presence of the parties. 

(2) If a judgmept debtor or witness appears at an investigation hearing, the person must 
give evidence on oath or affirmation relevant to the judgment debtor's means of 
satisfying the monetary judgment. 

(3) The Court may, at an investigation hearing. on application by the judgment creditor 
and sul:!ject to compliance with section 5(2) and (3) of the Enforcement Act. make a 
payment order under section 5( l) of the Enforcement Act in the prescribed form (a 
payment order). 

P~scrllled form-

Fonn 81 Record of outcome - Order or Form 82 Order 

( 4) The Court may, at an investigation hearing, on application by a judgment creditor and 
aft.er giving to the judgment debtor an opportunity to be heard-

(a) make a garnishee order, charging order or receivership order, 

(b) issue a warrant of sale; or 

(c) make an order for or to assist enforcement of the judgment with the consent of 
the judgment creditor and judgment debtor. 

Division 3-Examination bearings 

203.8----Issue of examination summons 

(I) An application for the issue ofan examination summons to a judgment debtor must be 
made--

(a) when the application is under section 5(5) of the Enforcement Act-by filing an 
application to enforce a judgment in the pre"cribed f01m; or 
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(b) when the application is under ection 61(7) of the Fines Enforcement Act- by 
filing an Originating, A:pplicatim1, which need not be supported by an affidavit, 
in accordance with rule 82.1 in the prescribed fo1m. 

Pnscribcd forms--

Form 141 Application to Enforce Judgment 

Form 2D Origiuating Applicatiou - Examioatiou Smnmous Fines Enforcement and Debt 
Recovery Ad 

(2) The judgment creditor is not required to serve an application llllder subrule (1) on the 
judgment debtor. 

(3) If an application complies with slibrule (1 ), the Registrar may convene an examination 
hearing before the Comt and issue an examination summons in the pre. cribed form 
requiring the judgment debtor to attend for examination. 

Prescribed forms-

Form 146 Examination Summons 

Form 147 Examination Summons• Fines Enforcement and Debi Recoverv Act 

( 4) The examination summons must be served bv personal secyice on the judgment debtor 
as soon a practicable. 

ote 

Section 5(5) of the Enforcement of Judgments Act 1991 require an examination ~ummons 
issued under that ub section t:o be served personal ly. 

Section 61 (7) of tile Fines Enjbrcemenl. and Debt Recovery Act 2017 requires an examination 
summous issued under Iba! subsection to be served persouaUy. 

Magistrates Court 

(5) Unless the Court ctherwise orders, the examination summons must be returnable at the 
Court nearest to--

(a) the place of residence ofa judgment debtor who is an individual; or 

(b) a registered office or principal office of a judgment debtor who is not an 
individual. 

203.9-Examination hearing 

( I) Unless the Court 0U1erwise orders, a hearing tmder this Division is to be heard m 
chambers in the presence of the parties. 

(2) If a judgment debtor appears at an examination he ruing, the person must give evidence 
on oath or affirmation relevant to whether they, ·without proper excuse, failed to 
comply witlt a payment order. 

(3) The Court may-

(a) on an applicat.ion under the Enforcement Act- if satisfied of U1e matters in 
section 5(7) of Ural Act, order the issue of a warrant of commitment under that 
section in the prescribed form; 

Prescribed form-

Form 160 Warrant of Commibnent - Non-Compliance with Order for Payment 

(b) on an application under the F:ines Enforcement Act- if satisfied of the matters 
in section 61(9) of that Act, order the issue of a ,varrarrt of cOITll11itrnent under 
that section in the prescribed form. 
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Prucribcd form-

Form 161 Warrant of Commitment - Fines Enfoccement and Debt Recovery Act 

( 4) The Court may, at an examination hearing, an application by the judgment creditor and 
after giving to the ·judgment debtor an opportunity to be heard-

(a) make a gami hee order, cl1aiging order or receivership orde1~ 

(b) issue a warrant of ale; or 

(c) make an order for or to assist enforcement of the judgment with the consent of 
the judgment creditor and judgment debtor. 

( 5) If a judgment debtor remedies the default that led to an order for the issue of a warrant 
of commitment-

(a) if a warrant has not yet been issued-the judgmem creditor nrust not request the 
issue of the warrant and the Registrar mn'lt not issue the warrant; or 

(b) if a warrant has been issued-the Registrar mn~t cancel the wmnmt. 

Division 4---'Warrant of sale 

203.10-Application 

( 1) An application for a warrant of sale under section 7( 1) of the Enforcement Act must 
be made by filing an application to enforce a judgment in the prescribed form 

Pnscribcd form-

Form 141 Application to Enforce Judgment 

Note-

Section 7(2) of the Enf orcement of Judgments Act 1991 provides that the seizure and sale of 
persoual property that cooldnol be taken in bankruptcy proceedings against the judgment debtor 
cannot be authori sed 

(2) If a "'w:rant for the sale of land is sought, the person seeking the Wllll1Ult must file a 
copy of the certificate oftitle in relation to the land sought to be sold under the warrant . 

(3) lfan application complies ,~ith subrule (1), the Registrar may issue a warrant of sale 
in tl1e prescribed form. 

PnscrRl•d form-

Form 163 Warrant of Sale 

Section 7(5)(b) of the Enforcement of Judgments A ct 1991 provides that, subject lo any contrary 
ctirecti ou by lhe court , if there i s a reasonable possibility of satisfying I.he judgment. debt oul of 
personal prope1ty, the sheriff should sell personal property before proceecing lo sell real 
property. 

Division ~arnishee orders 

203.11-Application and hearing without notice 

( l ) An application for a garnishee order under ection 6( I) of the Enforcement Act mu!t 
be made by filing an interlocutory application and supporting affidavit in accordance 
with nile 102. l accompanied by a draft order in the prescribed form. 

Pnscrib,d form-

Form 148 Interim Garnishee Order 

ote-
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Section 60(1) of the Sxial Security (,4dministration) Act 1999 (Oh) provides that, subject to 
other provi,0:on of that Act, a social s ecurity payment is ab solutely inalienable, whether by way 
of, or in consequence of, sale, assignrneol, charge, execution, bankrupt<--y or otherwi se. 

(2) The supporting affidavit must-

(a) identify the money ot; or owing oraccruing to, the judgment debtor in the control 
of or by the proposed garnishee sought to be attached; 

(b) iftl1e money comprises salary or wages-i.dentify whether the judgment debtor 
has consented to the making of the order and, ifso, exhibit a consent in writing 
signed by the judgment debtor before an authorised witness: and 

(c) state whether the judgmeill creditor seeks an order nisi under section 6(3) of the 
Enforcement Act and, ifso, identify the ground~ on which it is sought without 

~-
(3) If the judgment creditor seeks an order nisi, the Court may, if satisfied tha1 it is 

appropriate to do so, make a garnishee order nisi under section 6(3) of the Enforcement 
Act in the prescribed form in chambers and fix a date for hearing to give the judgment 
debtor and garnishee an opportunity to be heard. 

P1-esa·ibed form-

Form 14 8 Interim Garnishee Order 

( 4) If a garnishee order nisi-

( a) is made-the interlocutory application, supporting afiidavit and garnishee order 
nisi; or 

(b) is nol sought or not made he interlocutory application, supporting affidavit 
and draft order, 

must be seIVed on Urn jude:.rrumt debtor and garnishee at that person's address for 
service or olherwise by original service as soon as practicable. 

203.12-Hearing 
( I) If a judgment debtor 01 garnishee appears at a hearing, they will be given an 

opportunity to give evidence or make representations. 

(2) Ifa judgment debtor or garnishee fails to appear within 15 minutes of the schecluled 
commencement of the hearing and the conditions in rule 201.6(1) are satisfied, the 
Court may proceed in the absence of the judgment debtor 01 garnishee as the case may 
be. 

(3) If consent by the judgment debtor in respect of the attachment of salary or wages is 
required, it must be given--

(a) in court orally by the judgment debtor or by a lawyer on their behalf: or 

(b) in writing signed by the judgment debtor before an authorised witness. 

(4) The Court may at the hearing, subject to compliance ,vith section 6(2) of the 
Enforcement A.cl ifapplicable-

(a) make a garnishee order under section 6(1 ) of Urn Enforcement Act in the 
presc1ibed fonn; or 

(b) make an order confinning, varying or revoking a garnishee order nisi under 
ection 6(3)(d) ofth.e Enforcement Act in the prescribed foITTL 

Pnsa-ibtd forms--
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Form 149 Final Garnishee Order 

Form 81 Record of Outcome - Order or Form 82 Order 

(5) If an order i made under subrule (4) (a gar11ishee order) in the absence of the 
judgment debtor or garnishee, the garnishee order must be served on tl1e judgment 
debtor and garnishee at th.at pernon' s address for service or ol.henvise by personal 
service. 

203.13--Personal Uability of garnishee 

(1) A judgment creditor may apply for judgment against a garnishee on the ground that 
the garnishee failed to comply witll a garnishee orderand became personally liable for 
payment of the amount ubject to attachment Ullder section 6( 6) of the Enforcement 
Act by filing an interlocutory application and supporting affidavit in accordance with 
rule 102.1. 

(2) An application for judgment against a garnishee must be served on tlle garnishee at 
tllat. pelllon's address for ervice or otherwi e by per onal ervice as oon as 
practicable. 

Division &--Charging orders 

203.14-Applicatlon 

(1) An application for a charging order under section 8(1) of the Enforcement Act must be 
made by filing an interlocutory application and supporting affidavit in accordance with 
rule I 02 I accompanied by a draft order in the prescribed form. 

P~scrlbtd form-

Form 150 Charging Order 

(2) The supporting affidavit must-

(a) identify the property sought to be charged; 

(b) prove the judgment debtor 's owner hip of the prope1ty; 

(c) identify whetller any otl1er pelllon has a proprietmy interest in ilie property; 

(d) if the prope1ty is an interest in land-exhibit a copy oftlle certificate oftitle; 

(e) identify whether registration of the charge is sought and, if so, the type of 
registration; and 

(f) identify whether sale of the property is sought and, if so, how it is proposed that 
the property be sold and the proceeds of sale be applied. 

(3) The application, draft order and supporting affidavit must be seived on tlle judgment 
debtor at that person's address for senice or otherwise by pelllonal service as soon as 
practicable. 

203.15--Hearing 

( l ) If a judgment debtor appears at the he ming, they ,tjjj_ be given an oppo1tunit y to give 
evidence or make representations. 

(2) If a judgment debtor fui1s lo appear within 15 minutes oftlrn scheduled commencement 
oflhe hearing filld the conditions in rule 201.6(1) are satisfied, the Court may proceed 
in the ab ence oflhe judgment. debtor. 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1633 
 

209 

(3) If a per on has or may have an interest in the property sought to be ch~ed, the Court 
may order that trut person be joined as an interested pany to the proceeding or that 
notice be given to the pernon. 

( 4) The Court may, at the hearing, if satisfied that it is appropriate to do o, make a 
charging order in the prescribed fonn . 

Pnscribed form-

Form 150 Charging Order 

C) If a charging orcler is made in the absence of the judement debtor, tlte order must be 
se1ved on the judgment debtor at that person' s adckess for service or oth.erwise by 
personal seJVice as soon as practicable. 

Division 7- Appointment of receiver 

203. 16-Application 

(1) An application for appointment of a receiver under section 9( 1) of the Enforcement 
Act must be made by filing an interlocutory application and supporting affidavit in 
accordance -with rule 102.l accompanied by a draft order in the prescribed form. 

Prescribed f orm-

Form 79 Draft Order 

(2) An application for appointment of a receiver under section 66( 1) of the Fines 
Enforcement Act must be instituted by filing an Originatine. Application in accordance 
with rule 82.1 in the prescribed fonn supported by an affidavit in accordance -with rule 
82.1(2) and accompanied by a draft order in the prescribed foan. 

Prescribed forms-

Form 2E Originating Application - Appointment of Receiver Under Fines Enforcement and 
Debt Recovery Act 

Form 79 Draft o,der 

(3) The supporting affidavit mnst-

(a) identify the property sought to be the subject of the receivership; 

(b) identify the grounds of the application; and 

(c) identify the proposed remuneration of the receiver. 

(4) The application, draft order and supporting affidavit nrust be served on the judgment 
debtor at that person's address for service or otherwise by personal service as soon as 
practicable. 

203. 17-Hearing 

(I) lfa judgment debtor appears at the hearing, they ,'111 be given an opportunity to give 
evidence or make representations. 

(2) 1f a judgment debtor fails to appear -within l5 minute oftl1e cheduled commencement 
of the hearing and the conditions in mle 201.6(1) are satisfied, the Couit may proceed 
in the absence oflhe judgment debtor. 

(3) The Court may, at the hearing, if satisfied that it is approptiate to do so, make an order 
under section 9(1) of the Enforcement Act or section 66(1) of the Fines Enforcement 
Act in the prescribed form (a receivership order ). 

Pnscrib• d form-
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Form 82 Record of Outcome · Order 

(4) lfareceivers.hip order j made in the absence of the judgment debtor or receiver, the 
order must be served on the judgment debtor and receiver at that person' s address for 
service or otherwise by personal service as soon as practicable. 

Division 8---Absconding debtors 

203.18--Applicatlon 

( l) An application for a summons or warrant of apprehension for a person to appear or be 
brought before the Co1Jl1 for examination under section 14(1) of the Enforcement Act. 
must be made by filing an intedocutory application ru1d supporting affidavit in 
accordance with mle 1021 accompanied by a draft order in the prescribed form. 

Pnscribcd form-

Form 79 Draft Order 

(2) The suppo11ing affidavit mllllt identify the grounds for believing that-

(a) the person is about to leave the State; and 

(b) the person's absence from the State would seriously prejudice the applicant's 
prospects of enforcing a judgment that has been, or may be, given in the 
applicant' s favour. 

(3) If an application complies with subrules (I) and (2). the Registrar may issue-

(a) a summons in the prescribed form for the person lo appear before the Court for 
exarninati on; or 

(b) a warrant of apprehension in the prescribed form for the person to be 
apprehended and brought before the Court for examinatiOIL 

Pn,sa-ib cd forms--

Form 1.51 Summons to Judgment Debtor 

Form 152 Summons to Potential Juchuneul Debtor 

Form 155 Warrant of App.-eheufion - Judgment Debtor 

Fonn 154 Warrant of Aonrehenfi on 
(4) If a summons is issued, the summons together with the application, draft order and 

supporting affidavit must be served on the person named in the summons at that 
person's address for seJYice or otherwise by personal sezyj ce as soon as practicable. 

( 5) If a wru.rnnt is issued, the application, draft order and. supporting affidavit must be 
served on the person named in the warrant at the same time as the warrant is executed. 

203.19-Hearing 

(I) If a pe1 on the subject of a swnmons appeai at a hearing or i. brought before the Court 
1mder a wammt, they will be given an opportunity to give evidence or make 
repre entaions. 

(2) If a person the su11ject of a ffiJ.111ffions fails to appear within 15 minutes of the scheduled 
commencement of the hearing and the conditions in rule 20 J.6(1) are atisfied, the 
Court may issue a wana.nt of apprehension und.er rule 201.6(1 ). 

(3) The Court may, at th.e heating, if sati fied that it is appropriate to do o, make an order 
requiring a person to give security for the satisfaction of any judgment that has been 
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or may be given in the applicant' s favour under ection 14(2) of the Enforcement Act 
in the prescribed form. 

Prescribed form-

Form 82 Record of Outcome - Order 

Part 4---Enforcement of non-monetary judgments (except 
contempt) 

Division I-Warrant of possession of personal property 

204.1-AJlplication and issue of warrant-JJCrsonal property 

( I) An application by a peIBon in whose favour a judgment forrecovery or delivery up of 
pos ession o f personal property has been given for a warrant of possession under 
section 11 ( 1) of the Enforcement Act must be made by filing an application to enforce 
a judgment in the prescribed form 

Pnscribed fonu-

Form 141 Application to Enforce Judgment 

(2) If an application complies ,v.ith subrule ( 1 ), the Registrar may .issue a warrant of 
possession in the prescribed fonn. 

Pnsa-ibcd form-

Form 169 Warrant of Pa.ssesSon of Personal Property 

Division 2-Warrant of possession of land 

2-04.2---Application and issue of warrant-land 

( ! ) An application by apeIBon in whose favour a judgment forrecovery or delivery up of 
possession ofland has been given for a warrant of possession under section 11 (1) of 
the Enforcement Act must be made by filing an application to enforce a judgment in 
the prescribed fonn 

Pttscribcd form-

Form 141 Application to Enforce Judgment 

(2) The person eeking the warnmt must attach to, or file at the same time as, the 
application a copy of the certificate of title in relation to the land ought to be the 
su~ect of the warrant. 

(3) If an application complies with submJes (1) and (2) and is made within6 months after 
the judgment for possession on which the application is based, the Registrar may issue 
a wrurnnt ofpos ession in the prescribed fonn 

Pnscribed form-

Form 168 Warrant of Possession of Land 

204.3---Application for· warrant of possession of land after 6 months 

( I) Thi rule applies if an application for a wan-ant of pos es ion i made-

(a) more than 6 months after the judgment for possession on which the application 
is based; or 

(b) after a previous warrant of possession has lapsed. 



 No. 41—Part 1 p. 1636 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

212 

(2) Upon applying for issue of a warrant, the applicant mu t file a notice of application foi
a warrant of possession in Urn prescribed form and serve it on-

(a) the respondent; and 

(b) the occupier (if any) of the land the subject of the judgment for possession. 

Pttscrlbtd form-

Form 166 Notice of Application - Wmant of Possession 

(3) A notice under subrule (2) must be served at the pelllon's addreiiS for se:rvice or 
otherwise bv personal service. 

( 4) The Registrar may, on request by a person referred to in subrule (3). join the person as 
an interested party without an order being made by the Court. 

(5) A respondent, or occupier who has been joined as an interested party in accordance 
with subrule ( 4 ), who wishes to oppose the issue of a warrant of possession under this 
rule must, within 10 days after se:rvice of the notice, file and serve on the applicant-

(a) a notice of o~ection to issue ofa warrant of possession in the prescribed form; 
and 

(b) a S'Upporting affidavit in accordance ,vi.th rule 31. 7 deposing to facts by reac,on 
of which a wmrant should not be issued. 

P,~sa-ibcd form-

Form 167 Notice of Objection to Issue of Warrant of Possession 

(6) If-

(a) service of the notice of application in accordance wi.U1 subrules (2) and (3) on 
the respondent and on any occupier is proved by an affidavit of proof of service 
in the prescribed form; and 

(b) no notice of objection is filed in accordance with subrule (5), 

the Registrar may issue a warrant of possession in the prescribed form 

Prescribed forms-

Form 42 Affidavit of Proof of Service 

Form 43 Afftda,~t of Proof of Personal Service on an Inclivichial by Sheriff's Officer 

Form 168 Warrant of Possession of Laud 

(7) If a notice of objection is filed in. accordance with subntle (5), the Re!!.:istrar mu& 
convene a hearing before the Comt to d.etennine whetlrer a warrant of possession 
shottld be issued and give notice of tlre hearing to Urn applicant, respon.clent and any 
occupier identified in the notice of application or nctice of objection 

Pnsa-ibcd form-

Form 78E Notice of Hearing 

(8) A1 the hearing, U1e Coun-

(a) will consider wh.elher, having regard to the circumstances that have occurred. or 
become known since the making of the order for poiiSe sion or i sue of the 
previous "11-atn1.nt (whlchever is later), there is good reason not to issue a wammt; 
and 

(b) if satisfied. that no such good reason exists, may order th.e i sue of a warrant of 
possess.ion. 
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(9) If ilie Court orders the i sue of a wanant of possession, the Registrar will i "Ue a 
warrant of possession in tl!e prescribed form. 

Prescribed form-

Form 168 Warr ant of Possession of Land 

Division 3-Execution of instruments 

204.4-Application 

(1) An application by a party for an order under section 13(1) ofthe Enforcement Act that 
another party execute or endorse a document or that an officer of the Court be 
authorised to do so on the party's behalf must be made by filing an interlocutory 
application and suppotting affidavit in accordance ¼-:itl1 nile 102.l accompanied by a 
draft order in the prescribed fomL 

Prescribed form-

Form 79 Draft Order 

(2) The suppo1ting affidavit must identify-

(a) the document necessary to give effect to the judgment; and 

(b) the request made of the party to execute the docUt11ent and the party's response 
or other ground on which the order is sought. 

(3) The application, draft order and supporting affidavit must be served on the party 
against whom the order is sought at that party's address for service or otherwise by 
original service as soon as practicable. 

204.5--Hcaring 

(I) If a paity against whom an order under this Division is sought appears at the hearing, 
they will be given an opportllllity to give evidence or make representations. 

(2) 

(3) 

If a parry against wham an order is sought fails to appear witJiin 15 nrinutes of the 
schedtiled commencement of tlle hearing and ilie conditions in mle 201.6(1) are 
satisfied, the Court may proceed in the absence of ilie party. 

The Corut may. at the hearing, if satisfied tJrnt it is approp1iate to do 
i.n th.e pre cdbed fol'ITI-

(a) that the pmty execute or endorse the document; or 

o, make an order 

(b) authorising an officer of the Court to execute or endoc e the document on behalf 
of ilie party under section 13(1) oftJ1e Enforcem ent. Act. 

Prescribed f orm-

Form 81 Record of Outcome - Order or Form 82 Qukr 

( 4) If an order requiring a party to execute or endorse a document is made in the absence 
of the party, ilie order must be served on that party at that party' s addre s for service 
or otherwise bv persona] service as soon as practicable. 

Part 5-Contem pt 

Division I-Introduction 

205.1- Definil'ions 

In iliis Part, unless the contrary intention appears-
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accused means th.e person charged with contempt of Court; 

p rosecutor means the person prosecuting the charge of contempt of Court and, when 
applicable, denotes the Ree.istrnr. 

205.2-Application of Part 
This Part applies to all proceedings for contempt, whether brought under the Act, the 
Enforcement Act, another statute or the inherent or implied jurisdiction of the Court. 

Division 2-Court initiated proceedina 

205.3-lnitiation 

( 1) If contempt is committed in the face of the Court and it i nece my to deal urgently 
with it, the Court may direct the Registrar to formulate a charge of contempt and in the 
meantirne-

(a) order that the accu ed be taken into custody; o.r 

(b) order the issue of a wan-ant of apprehension in the prescribed form to have the 
accused apprehended and brought before the Court to be dealt wi.th on the 
charge. 

PNscrlbcd form-

Form 156 Warrant of Apprehension - Contempt or Brooch of Condition 

(2) In any other case, the Court may direct the Registrar to formulate a charge of contempt. 

205.4--Formulation of charge 

( I) lfthe Court makes an order under rule 205.3(1) or a direction under rule 205.3(2). the 
Registrar must as soon as practicable fonnulate a charge containing reasonable details 
of the alleged contempt and-

(a) if the contempt was allegedly committed in or in respect ofa proceeding- file 
an interlocutory application in accordance with rule 102. l charging the accused 
with contempt; or 

(b) in any other case-file an Originating Application in accordance with mle 82.1 
charging the~ with contempt. 

(2) Upon an application being filed under submle (1), Um Court may order the issue of

(a) a umrnons in th.e prescribed form requiring the accused. to attend before the 
Court to answer the charge; or 

(b) a warrant of apprehension in the prescribed form to have the accused 
apprehended and brought before U1e CoUJt to be dealt w.i.th on the charge. 

Pres crib cd forms-

Form 153 Summons for Contempt or Breach of Condition 

Form 156 Warrant of Apprehension - Contempt or Breach of Condition 

Division 3-Party initiated proceeding 

205.5-Application by party 

( 1) If a party claims that another party, a witneli!l or another person has committed 
contempt of Court in relation to a proceeding, the party may apply by filing an 
interlocuto:cy application in accordance \liith mle 102.l for the accused to be charged 
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with contempt and suppo1ting affidavit containing reasonable details of tl1e alleged 
contempt. 

(2) If the Court is atisfi.ed. tl1at there are reasonable grounds to SU,,'l)ect that the accused 
committed the alleged contempt, the Court may-

(a) require the Registrar: or 

(b) permit the party who filed the illterlocutory application, 

to formulate a charge containing reasonable details of the alleged coJtempt and file an 
interlocutory application in accordance Vii.th rule 102.1 charging the accused with 
contempt. 

(3) If the Court makes an order under subrule (2)(a), the Court may order that the party 
who filed the interlocutory application must indemnify the Registrar in respect of costs 
incurred, or ordered to be paid, by the Registrar in prnsecuting the contempt charge. 

(4) Upon an interlocutory application cliarging the accused with contempt being filed, the 
Court may order the issue of:-

( a) a srnnmons in the prescribed form requiring the accused to attend before the 
Court to answer the charge; or 

(b) a warrant of apprehension in the prescribed fonn lo have the accused 
apprehended and brought before the Court to be dealt with on the charge. 

P,-.,sa·ibtd forms--

Form 153 Summons for Contempt or Bread, of Concition 

Form 156 Warrant of Amxehenfion - Cord empt or Breach of Contlil:ion 

Division 4---Hearing and determination of charge 

205.6-Prosecution by Registrar 

If the prosecution oftlrn contempt charge is w1dertake11 by the Registrar. the Registrar may 
retain a law finn to act, or counsel to appear. for the Registrar. 

205. 7-Hearing and determination 

( I) If the~ admits the charge, the Court may act on the admission. 

(2) If the accused does not admit the charge, at Ute hearing of the charge of contempt-

(a) evidence may be adduced by Ille prosecutor or the accused (in addition to oral 
testimony and the tender of documents) in the form of an affidavit, provided that 
the other party has an opportwrity to cross-examine the deponent; 

(b) tl1e Court may. on its own initiative. adduce evidence; 

(c) if tlie Cowt calls a witness to give evidenc the prosecutor and the accused 
may cross-examine the witness; and 

(d) after hearing submissions by the patties, the Cowt will deteonine whetl1er the 
charge has been proved beyond reasonable doubt. 

(3) Iftlle Court finds the accused guilty, or tlle accused admits guilt of the contempt. the 
Court will hear ubmissions concerning penalty. 

( 4) The Court may exercise, Vii.th respect to the charge, any power that it has with re peel 
to a charge of an offence and, with respect to the accused, any power it has in relation 
to a person charged Vii.th an offence. 
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205.8-Penalty 

( ! ) This rule applies when the accused admits guilt or the Comt finds the accused guilty 
of contempt. 

(2) The Court may punish contempt by a fine or, if the accused is an individual, by 
imprisonment. 

(3) If the Comt imposes imprisonment, the Court will issue a warrant of connnitment in 
the prescribed fornL 

Pttsa·ibcd form-

Form 162 Warrant of Com mitment - Contempt 

(4) Iflhe Court imposes a fine, the Court may-

(a) fix the time for payment of the fine; or 

(b) if the accused i an individual- fix atenn ofimpri onmentin default ofpayrnent 
oftJ1e fine. 

( 5) The Court may-

(a) if the accused provide an undertaking to the Court to observe condition 
detennined by the Court and to appear for U1e detennination of penalty upon a 
breach of those conditions-release the accused without imposing penalty; or 

(b) if the accused provides an undertaking to the Court to observe conditions 
detennined by the CoU1t------suspend tlle canying into effect of a penalty for 
contempt. 

205.9--Subsequent proceedings 

( !) If the Colllt makes an order under rule 205.8(5) and it subsequently appears that the 
~ may have breached a condition of the undertaking, the Court may order tlle 
issue of-

(a) a summo11B in the prescribed form requiiing the accused to attend before tlle 
Court; or 

(b) a wamnlt of apprehension in the prescribed form lo have tlle accused 
apprehended and brought before tlle Court. 

P,-.,sa-ib ed forms--

Form 153 Sum moos for Contempt" or Bread1 of Concfibon 

Form 156 Warrant of Apprehemjop - Conlernpt or Breach of Condjtjon 

(2) Iftlle Court finds tllat tlle accused breached a coodition ofan undertaking entered into 
under rule 205.S(Wa). tlie Comt may-

(a) impose a penalty on tJ1e accused far the contempt; or 

(b) make any otlwr or further order as it tJ1inks fit. 

(3) If tile Court finds that the accused breached a condition of an undertaking entered into 
under rule 20S.8(5}(b). tJ1e Comt may-

(a) cancel the suspension of tlle penalty and order that the penalty be carried into 
effect; or 

(b) make any oilier or further order as it thinks fit. 

(4) The Court may, at any stage, cancel or 1-educe a penalty imposed for contempt. 
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Part 6--Service and execution of process 

Division I-General 

206.l-Service and execution of summonses and warrants 

( I) Unle the Court otherwise orders, service of a irommons and execution of a warrant 
nnder this Chapter rrrust be nndertaken by the sheriff 

(2) An application for leave to erve a summons otherwise than by the sheriff or under 
section 7 of the Sheriff's Act 1978 to appoint another person to execute a warrant must 
be made by filing an interlocutory application and upparting affidavit in accordance 
with mle 102.1. 

(3) An.interlocutory application and suppo1ting affidavit under ubmle (2}

(a) need not be served on any other party to the proceeding; and 

(b) must be served on the sheriff as soon as practicable. 

206.2---Suspension of execution 

The sheriff may only sJIBpend execution of a process on

(a) an order of the Court; or 

(b) a written direction from the party who requested the execution that has not been subject 
of a v.Iitten mthdrawal. 

206.3---Attempted service/execution report 

If the sheriff is unable lo effect service of a S'lll1Ul1ons, application or other docmnent, or 
execute a wllln1l1l, the sheriff must file and provide to the party who requested service or 
execution an attempted service report in the presc1ibed fonn 

Presa-ibed form-

Form 44 Alternoted Service Report 

Form 45 Attempted Servjce Report by Sheriff's Officer 

206.4-Sheriff's fee 

(I) SuQject to ubml.e (2}-

(a) a judgment creditor who requests ervice of a document or execution of a 
warrant; and 

(b) a law furn acting for a judgment creditor who requests service ofa document or 
execution ofa warrant, 

are jointly and severally liable to pay the sheriff's fee for undertaking the service or 
execution. 

(2) The sheriff is eutilled to deduct the sheriff's fee out of money received by the sheriff 
by virtue of service ofa summons or execution ofa warrant. 

(3) If there is a dispute between the sheriff and a person liable to pay or bear a sheriffs 
fee about the amount of the fee, the sheriff or any party may apply to the Comt for an 
order detennining the dispute by filing an interlocutory application and supporting 
affidavit in accordance with rule I 02.1. 

(4) Ifa law finnliable to pay a sheriffs fee under subnile (l)(b) fails to pay it witllin 7 
days after receipt ofa written demand, the sheriff may apply to the Court for an order 
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for enforcement of the fee by filing a11d serving on the law finn an .interlocutory 
application 8lld supporting affidavit rn accordance with rule 102.1. 

(5) The sheriff may, mth tl1e consent of the Attorney-General , commit th.e conduct of an 
application under subrule (3) or (4) to the Crown Solicit.or. 

206.5---Application for orders 

The sheriff or any party to a proceeding may apply to the Comt to detennine a dispute or for 
orders in relation to service or execution by the sheriff by filing and serving an rnterlocuto1y 
application and supporting affidavit in accordance with rule 102.1. 

206.6---Sheriff liable as if in contemJd 

If the sheriff does not properly seive a document or execute a warrm under this Chapter, the 
sheriffis liable to punishment as if in contempt. of the Court. 

Division 2- Execution of warrant of sale 

206. 7-Sa le of property 

( ! ) Sul!ject to subrule (2), only the interest of the judgment debtor may be the sul!ject ofa 
warrant of sale. 

(2) The sheriff may sell the combined interest of the judgment debtor and a third person 
provided that the sheriff, judgment creditor. judgment debtor and third person have 
first agreed in writing as to the proportion in which the proceeds of sale will be divided 
between the sheriff (on behalf of the judgment. credit.or. judgment. debtor and the 
sheriff) and the third person. 

(3) The sheriff must sell property in a manner. at a time, at a place and in lots that is, in 
the opinion of the sherift~ most advantageous. 

(4) Unless the Court otherwise orders, a sale is to be for cash on delivery ortranster of the 
property the sul!j e ct of the sale. 

( 5) Before property is sold under a warrant, the sheriff must serve notice of the intended 
sale on the ju.dg.ment debtor at the judgment debtor's address for service or otherwise 
by original service or by express post to the judgment debtor's last known address, 
unless the prope1ty is perishable and it is not practicable to do so. 

( 6) Before property is sold under a warrant-

(a) if the property is perishable-the sheliffmust undertake reasonable advertising 
of the intended sale; 

(b) in any other case, the sheriff must advertise the sale-

(i) by aclverti.sement .in a new.,paper circulating generally throughout the State; 

(ii) if the prope:rty is }8lld- by an advertisement published rn the Gazette; and 

(iii) by such other means as the sheriff comiders desirable in the circumstances. 

(7) If property is sold through an auctioneer or agent, the gross proceeds of sale must, if 
the sheriff so requires, be given to the sheriff who will then pay to the auctioneer or 
agent the proper charges and expenses. 

206.8-Adverse claims 

(I) A person who claim~ to have-
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(a) an unregistered interest in property whlch is to be ;old under a warrant of ale; 
or 

(b) an interest in money received by the sheriffby virtue of a warrant, 

may file and serve on the sheriff written notice of the claim in the prescribed fonn. 

Pttstrlbtd forms-

Form 164 Notice of Claim to Property Subject lo Execution 

Form 165 Notice of Claim to Monev Subject to .Execution 

(2) The Ree.istrarmay join apernonreferredtoin subrule (1) as an interested party without 
an order being made by the Court. 

(3) Upon receiving a written notice under subrule (1 ), the sheriff must serve a copy of the 
notice on the jud2:ment creditor and the judgment debtor at their address for semce or 
otherwise by orie.inal service as soon as practicable. 

(4) If the judgment creditor or jud2TI!ent debtor disputes the claim, they must, mthin 
7 days after service of the notice, file an interlocutory application in accordance with 
rule 102.1. which need not be supported by an affidavit, seeking an order that the 
sheriff not recognise the claim. 

(5) An application under subrule (4) must be served on the sheriff; the pernonmaking the 
claim and the judgment debtor or judgment creditor as applicable at their address for 
seIVice or otherwise by orie.inal service as soon as practicable. 

(6) Ifthe sheriff is not served with an application under subrule (4), the sheriff is entitled 
to act on the basis that the cl aim is not disputed. 

(7) If the sheriff is served with an application under subrule (4), the sheriff must not take 
further steps under the warrant except in accordance with an order of the Court. 

ote-

See ection 16 of the EnforcementofJwigmenlsAct 1991. 

206.9--Payment out by sheriff 

(I) Subject to the Bcmkruptcy A c/ 1966 (Cth) and rule 206.8. when the sheriff receives 
money by virtue of a wammt. after making al.I lawful deductions (including any 
payment to a person having a p:tior interest in property old, payment made in 
satisfaction of an adverse claim and tlte sheriffs fee}-

(a) the sheriff must pay to the judgment creditor the balance of the jud2TI!ent debt 
owing by the judgment debtor. including post-judgment interest accruing to tlte 
date of payment plus any ad&ti.onal costs reasonably incurred by the judgment 
creditor in enforcing the judgment tltat are not included in tlte judgment debt; 
and 

(b) if any moneys remain-the sheri.ffmm,1 pay tlte balance to Ute judgment debtor 
against whom the IV8IIBJlt ·was executed. 

(2) Iftltere is a dispute about money to be paid out by Urn sheriff: tlrn sheriff may apply to 
Ute Court under rule 206.S or pay tlte monies into Court to abide tlte Court 's order. 



 No. 41—Part 1 p. 1644 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

Part 7-Payment of court fees 
207.l-Due date for payment 

220 

'>.'hen a fee is payable to the Comt under these Rule , or any statute or notice, subject to any 
applicable statute, the Registrar may detemtlne the date on which payment is due. 

207.2-Summary recovery 

( I) The Registrar may report to the Court a default by a party or lawyer in payment of a 
fee when due. 

(2) The Court will list Lhe matter for hearing and the Regist1m· must give notice of the 
hearing in tlte prescribed form to tlle party or lawyer in question. 

Pnsa-ibcd form-

Form 78E Not.ice of Hearing 

(3) The Registrar may, ,-vi.th the agreement of the Crown Solicitor, commit to the Crown 
Solicitor the conduct of the proceeding by the Registrar. 

(4) The Court may, if satisfied that tl1e fee is owing by the party or lawyer in question, 
make such order as it thinks fit to enforce payment, including (without limitation)-

(a) an order granting judgment in favour of the Courts Administration Authority 
against the pa1ty OJ lawyer in question; or 

(b) an order as to costs. 
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Chapter 18---Ap pellate jurisdiction 

Part 1-General 
211.1-Definitions 

In this Chapter, unless the contrary intention appears--

appeal means an appeal against a judgment., order or decision of a court or tribunal in a 
proceeding and, unless the context indicates otherwise, include 

( a) a review; 

(b) across appeal (or cross review); 

(c) an application for leave to appeal (or cross appeal); or 

(d) an application for an extension of time to appeal or review (or cross appeal or cross 
review); 

<ippellanJ means-

( a) in an appeal-the pe:rson appealing against or seeking review in the nature of an appeal 
against a judgment, order or decision and, unless the context indicates otherwise, 
includes that person in the capacity of a respondent to a cross appeal; or 

(b) in a case stated e person who files the notice of case stated or otherwise has the 
carnage of the case tated; 

appellaJe docun1e11l mean 

( a) a notice of appeal or revie,v; 

(b) an application for le ave to appeal; 

(c) a notice of cross appeal or cross review; 

(d) a notice of alternative contention; or 

( e) a notice of case stated; 

appellaJe proceeding me8Ill 

(a) an appeal (including a review, cross appeal or cross review); or 

(b) a case stated; 

case stated means a case stated or question reserved for the consideration of the Full Court; 

cross appeal means a cross appeal referred to in rule 214 .4 and, unless the context indicates 
otherwise, includes across review referred to inrnle 214.4; 

filing page mean~ a front sheet to a document to be filed which shows the comt, jurisdiction, 
list (if applicable), case number, parties, name of the document to be filed and details of the 
law finn representing the party filing the document, or if self-represented, the party; 

inlert!Sled party in an appellate proceeding means a party (whenever JOined)-

(a) who was an interested pany in Uie proceediug at first instauce unless the party has 110 

interest in the appellate proceeding; or 

(b) against. whom no relief is sought in and whose interest is not directly and adveISely 
affucted by U1e appellate proceeding but who should. be given the opponunity to be 
heard in relation to the proceeding or who rrmst be joined to be bound by the result; 
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l~ted /tearing dau means the e artier of the listed hearing date referred to in rule 217 .3( I) 
and any wried hearing date referred to in rule 217.3(3): 

preparation conmumcement dale in respect of an appellate proceecfu1g lo be detemri.ned by 
the Full Court means-

( a) ifleave to appeal is required-the date when leave to appeal is granted or referred for 
hearing at the ame time a the appeal; or 

(b) in any other case-the date of institution of the appellate proceeding; 

respondmt to an appellate proceeding means a party (whenever joined)-

(a) who was an applicant or respondent in the proceeding at first instance, unless the party 
has no interest in the appellate proceeding; or 

(b) agaiillit whom orders are sought in, or whose interest may be directly and adversely 
affected by, the orders sought in the appellate proceeding; 

revim• means a proceeding in which a party lo the proceeding seeks review in the nature of 
art appeal against a judgment, order or decision ofa Comt or tribunal. 

211.2-Service of documents 

Unle s the Court otherwise orders, any document that is to be served on a person in an 
appellate proceeding must be served-

( a) iftl1e person has an address for service in the appellate proceeding-by service at that 
address for service: 

(b) if the person has an address for service in the underlying proceeding but not in the 
appellate proceeding-by service at that address for sen,jce- or 

(c) in any other case-by original service. 

211.3-Tnte.-locutory applications, hearings and orders 

( I) Chapter 9, with any nece ary changes, applies to an appellate proceeding in the ame 
mam1er as it applies to an origiJlating application. 

(2) Chapter 10 Part 1, Part 2 Division 5, Part 4 and Part 8, with any necessary changes, 
apply to an appellate proceeding in the same manner as they apply to art action. 

211.4-Resolution and early finalisation 

( I) Chapter 11 Part 1, with any necessmy changes, applies to an appellate proceeding in 
the same manner as it applies to an action. 

(2) Chapter 12 Parts 5 and 6, with any necessary changes, apply to an awell.ate proceeding 
in the same manner as they apply lo an originating apphcaliorL 

211.5--Judgment, costs and enforcement 

(I) Chapter 15, except Part 3, with any necessary changes, applies to an appellate 
proceeding in the same manner as it applies to art action. 

(2) Chapter 16, except Part 6, with any necessary changes, applies to an appellate 
proceeding in the same manner as it applies to art action. 

(3) Chapter 17, with arty necessary changes, applies to an appellate proceeding in the same 
manner as it applies to an action. 
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Unle s a Judge or Ma er otherwi e ordern, the jurisdiction of the Supreme Court to hear and 
detennine a review ofa decision. of a Regignrr of the Supreme Court under rule 195.12(3). 
rule 201.4 or rule 262.3 is to be exercised by a Master. 

212.2-Jurlsdlctlon of single Judge 

(!) Su~ect to subrule (2) , ru)e 212 1 and ntle 2121 the appellate jurisdiction of the 
Supreme Comt is to be exercised by a single Judge if-

(a) the appellate proceeding is an appeal against an interlocutory decision ( orde:r or 
judgment), or a judgment or order (final or interlocutory) under Chapter 19 Part 
3, 5, 11, 12, 13, 15, 16 or 17 by a Master or Judicial Registrar of the Court; 

(b) the appellate proceeding is an appeal against a decision of the South Australian 
Civil and Administrative Tribunal constituted otherwise than by a Presidential 
Member; 

(c) the appellate proceeding is an appeal against an interlocutory decision of the 
Legal Practitioners Disciplinary Tribunal; 

(d) the appellate proceeding is an appeal against a decision of the Board of 
Examiners under rule 258.2(4) or section 17 A(6) of the Legal Practitioners Act; 

(e) the appellate proceeding is an appeal again~l or revie·w of a decision of the Law 
Society under section 46. 52A or 63( 4) of the Legal Practitioners Act or Chapter 
20 Part 7, 8, 9 or 10 of these Rules; 

(f) a statute so requires; 

(_g) a statute so provides in the abse.n.ce ofrules or an order otherwise providing and 
no such provision is made; 

01) any applicable statute and these Rules are silent on the forum to hear the 
appellate procee di.n.g; 

(i) a Judge so orders; or 

G) the Full Court remits the appeal to a single Judge for hearing and detennination. 

-Ole 

Section 43(2)(b) of the D!Strict Q;,urt Act 1991 provides thal an appeal against an interloculory 
judgment given by a District Court Judge Lies to a single Judge of the supreme Court. 

Section llA(a) of the Dust Diseases Act 2005 provides that an appeal against an int erlocutory 
o.-der made by lhe South Australian Employment Tribunal lies to a singl e Judge oflhe Supreme 
Courl. 

Section 30(1) oflhe Environment. Resources and Development Cowt Act 1993 provides that an 
appeal against an interlocutory order by the Envirooment Resources and Development Court or 
against a decision or order made by a commissioner, master. registrar or magistrate of that Court 
lies lo a single Judge of the Supreme Court. 

Section 22(2) of the Youth Court Ar:/ 1993 provides thal. an appeal against an interlocutory order 
by lhe Youlh Court or against a final j udgment by a magi strate of thal Courl lie to a ·ngte 
Judge of the Supreme Court. 
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Section 40 of the Magistrates Cow1 A ct J 991 provides that an appeal against a judgment by the 
Magistrate s Court, except iu respect of a minor civjl adj on lies to a ,Ingle Judge of the Supreme 
Court. 

Section 71 (1)(b) oftbe &iuth Australian Civll and Administrative Tribunal Act 2013 provides 
that, unless the rules of court otherwise provide, an appeal against a decision of the Tribunal, 
unless compri sed of or including a preedenlial member, lies lo a single Judge of the Supreme 
Court. 

Section 86(1) of the Legal Practitioners Act 1981 provides that a right of appeal lo the Supreme 
Court Ii es against a decision of the Tribunal made in the exercise or purported exercise of powers 
or functions under thi s Act 

(2) Subject to a statute confeningjwiscliction an a ingle Judge in absolute leans, a Judge 
may order thm t11e appelhte jurisdiction of the Supreme Court that would otheraise be 
exercised by a single Judge be exercised by the Full Court. 

212.3-Jurlsdiction of Full Court 

( 1) Sul!ject to subrule (2), the appellate jmisdiction of the Supreme Court is to be exercised 
by the Full Court if-

(a) the appellate proceeding is an appeal again&-

(i) a final decision Gudgment or order) by a Master or Judicial Registrar of the 
Court, except a judgment or order under Chapter 19 Part 3, 5, 11, 12, 13, 
15, 16or 17; 

(ii) a decision of the South Au~tralian Civil and Administrative Tribunal 
constituted by or including a Presidential Member, or 

(iii) a final decision of the Legal Pmctitioners Disciplinary Tribunal; 

(b) the appellate proceeding is a case stated; 

( c) a statute so require ; 

(d) a statute so provides in the absence of rules or an order otherwise providing and 
no such provision is made; 

(e) the appellate proceeding arises from a final judgment of a court or tribunal 
constituted of a judicial officer who has the status of a Judge; or 

(f) a Judge so orders. 

Nol,._ 

Section 43(2)(c) of U,e District Cowt- Act 1991 provides that an appeal again st a final judgment 
giv<11 by a Di strict Court Judge li es to the Full Court. 

Section l lA(b) of the Dust Diseases Act 2005 provides that an app eal against a decision , other 
than an interlocutory order, made by the South Australian Employment Tribunal lies to the Full 

Q!fil!. 

Section 68 of South AlJ.Strai,an EmpJoyment Tribunal Act 2014 provides that an appeal against 
a decisi on of the Full Bench of the South Australian E mploym ent Tribunal or Employment 
Court lies to the Full Court. 

Section 30(1) of the Environment, Resources and EMvelopment Cowt Act 1993 provides that an 
appeal against a final judgment by a Judge of that Comt lies lo the Full Court. 

Section 22(2) of the Youth Court Act 1993 provides that an appeal against a final judgment by 
a Judge Qf lhat Court lies to the Full Court . 

Section 71 (1 ) (a) of the South Australian Civil and Administrative Tribunal Act 2013 provide 
that, unless the ndes of court otherwise provide , an appeal against a decision of the Tribunal 
compris ed of or in duding a pre sidenti al member lies to the Full Court. 
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Section 86(1) of the Legal Pract11ione1-s Act 1981 provides that an appeal to the Supreme Court 
lies against a decision of the Tribunal made in lhe exercise or purpc•ted ex..-cise of powers or 
functions mider tlrnl Acl. 

(2) Su~ect to a statute conferring jurisdiction on the Full Court in absolute tenns, a Judge 
may order that the appellate jurisdiction of the Supieme Court that would otherwise be 
exercised by the Full Court is to be exercised by a @ngle Judge. 

212.4-Constitution of Full Court 

Subject to rule 212.5, when the jtnischction to hear and detennine an appellate proceeding is 
vested in or to be exercised by the Full Court the Full Court-

( a) will ordinarily be comprised of 3 Judges; 

(b) may, if the Chief Justice o determine , be compri ed of 5 Judge ; or 

(c) may, if a statute permits, and if the Chief Justj ce so detennine , be cornpri ed of 2 
Judges. 

212.5--Interlocutory and ancillary orders in Full Court matter 

(I) Su~ect to any tatnte to the contrary and. ubrule (3), when the jtnisdiction to hear and 
determine an appellate proceeding is vested in. or to be exercised by, the Full Court, a 
single Judge may make interlocutory orders and other orders ancillary to the hearing 
and determination of the appellate proceeding. 

(2) For example, a Judge may make orders relating to-

(a) the filing, service or amenchnent of an appellate document; 

(b) striking out an appellate document; 

(c) security for costs; 

(d) evidence that is or may be adduced on the appellate proceeding; 

(e) the grant or referral to the Full Court ofleave to appeal; 

(t) the grant or refe1ral to the Frill Court of an extension of time to appeal; or 

(g) the hearing by the Full Court of the appellate proceeding or any issue related to 
it (including leave to appeal, or an extension of lime to appeal or to seek leave 
to appeal). 

(3) A Judge may not refuse leave to appeal or an extemion of time to appeal. 

(4) Thi rule does not derogate :from the power of the Full Court constitmed under 
rule 212.4 to :make interlocutory orders and other orders ancillary to the hearing and 
determination of the appellate proceeding. 

Division 2-District Court 

212.6--Jurlsdictlon of Master 

Unless a Judge or Master otherwise orders, the jurisdiction of the District Court to hear and 
detennine a review of a decision ofaRegistrar of the District Court under rule 195.12(3) or 
rule 201.4 i to be exercised by a Master. 

212. 7-Jurisdiction of single Judge 

Subject 10 any statute to the contrary and to mle 212.6, the jtnischction of the District Court 
to hear and determine an appeal is to be exercised by a Judge. 

ote 
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Section 43(2) of the Distl"ict Court Act 1991 provides that an appeal against a judgment given 
by a District Court master or a judicial regi strar lies Lo a Judge of !Ital courL 

Section 38(6) of lbe Mag1strntes Court Ac/ 1991 provides lhal a right of review in respe<L of a 
judgm enl by lhe Magistrate s Court in a minor civil action lies to a Judge of the Dislricl Court. 

Section 32 oftl,e Police Complaints and Discipline Act 2016 providesthat an appeal lies against 
a decision of the Police Disciplinary Tribunal to the Dislri ct Court. 

Division 3-Magistrates Court 

212.8-Jm·isdictlon of Magi~1nte 

Unless the Court otherwise orders, the jurisdiction of the agistrates Court to hear and 
determine areviewofa decision ofaRegistrarofthe Magistrates Court under rule 195.12(3) 
or 201.4 is to be exercised by a Magistrate. 

Part 3-Leave to appeal-Supreme Court 

Division I-General 

213.1-When required 

(1) Su~ect to any statute to the contrary, leave to appeal is required-

(a) against an interlocutory decision ( order or judgment), or any judgment or order 
(futalorinterlocutory)underChapler 19Pait 3, 5, 11 , 12, 13, 15, 16 or 17 bya 
judicial officer ofthe Magistrates, Youth, Di trict or Supreme Court; 

(b) against a JUdgmenl on appeal; 

( c) against mi order or judgment that relates to costs; or 

( d) if a statute so requites. 

(2) Ifleave to appeal is granted, btn it later becomes evident that it ought not to have been 
granted, the Court may revoke the grant ofleave. 

Note 

Section 43(3) of the District Court Act 1991 provides tlrnt an appeal lies as of right, or by 
permission, according to the mles of the appellate court but , in the case of an appeal against a 
final judgm.eul of the Court in its Administrative and Disciplinary Division. permission is 
required to appeal on a question offoct. 

Section 30(2) of the Emironment, Resowces and Dzvelopment Court Act J 993 provides that an 
appeal lies as of right on a question of law and with permission on a question of fact (but this 
principle may be displaced or modified by the provisions of the relevant Act under which the 
jurisdiction is conferred). 

Section 22(1) of I.be Youth Court Act 1993 provides Urnt a pa.rty to a proceeding in the Courl 
may, in accordance with the n~es of the appellate court, appeal against any judgment given in 
the proceeding. 

Section 40(1 ) ofthe Magistrntes Cowt Act 1991 provides that a party lo a civil action (except a 
minor civil actioo) may, in accordance with the rules of the Supreme Court, appeal against any 
judgment given in the action. 

Section 71(2) oflhe South Australian Civil and Administrative 'IribW'lal Act 2013 provide that 
an appeal under section 71 is only by leave of the Supreme Court (but Ibis principle may be 
displaced or modified by the provisions of a relevant Ad). 

Section 68(2) of SoufhAust raJ,an Employment Tribunal Act 201 4 provides that an appeal cannot 
be commenced under section 68 except with the permission of a Judge of the Supreme Courl. 
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Division 2-Seeking Leave 

213.2-Notice of appeal seeking leave to appeal 

(!) Suqject to rule 213.3, when leave to appeal is required, the appeal must be instituted 
in the ordinary way in accordance i.vith rule 214.2 and the notice of appeal must seek 
the nece "ary leave. 

(2) If a notice of appeal seeking leave to appeal. is filed under this Part-

(a) the institution of the appeal is conditional. on leave to appeal. being granted; and 

(b) if leave to appeal is refiL~ed, the appeal lapses. 

213.3---Leave sought from Ma ~ter or Judge at first instance 

(I) An application for leave to appeal against an order or judgment of a Master or Judge 
of the Supreme Court may be made in the :fim instance to that Master or Judge by oral 
application either-

(a) if the order is made in court orin chambers in the presence of the parties-when 
the order is made; or 

(b) in any other case-at the next hearing of the proceeding. 

(2) Ifleave to appeal is-

(a) refused---OJ.e pmty may institute an appeal by filing a notice of appeal in 
accordance with rule 214.2. seeking leave to appeal. and setting out the grounds 
on which leave should be granted; or 

(b) granted-the pmty may institute an appeal by filing a notice of appeal in 
accordance with rule 214.2. 

(3) To avoid doubt, a pruty may elect not to seek l eave to appeal under this rule and instead 
proceed directly under rule 214.2 and seek leave from the appellate court . 

Division 3-Determination of question of leave 

213.4-A1111eal to single Judge 

( I) A Judge may order that the question ofleave to appeal be heard before the hearing of 
the appeal. 

(2) Unless an order is made under subrnle (1). the application for leave to appeal and the 
appeal ,vill be heard at the same time. 

213.5--Determination by Full Court· of leave to appeal to Full Court 

( I) This rule applies \men the question of leave to appeal to the Full Court is to be 
determined by the Full Court. 

(2) A party who seeks leave to appeal from the Full Court must, within 14 days of the 
filing of the notice of appeal-

( a) file ,ml.ten Stibmissions in the prescribed form identifying why the grounds of 
appeal are reasonably arguable and why leave to appeal shoril.d be granted; 

Prescribed form-

Form 190 Written Submissions 

(b) attach to llie written submissions-

(i) a copy of the judgment o:r order the ffi!.bject of the appeal; and 
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(ii) a copy of the reasons for judgment given in respect of that j uclgment or 
order; and 

(c) file 3 physical copies of an application book containing the notice of appeal, 
written submissions and attachments. 

(3) Unless the Comt otherwise orders, the party is not to file an affidavit or any other 
evidence on the application for leave to appeal. 

(4) A party who files written submissions under subrule (2) must serve the written 
submissions and attachment on each other party to the appeal as oon as practicable. 

( 5) Unless the Court otherwise orders, the other parties are not to file any evidence or 
submissions on the ~lication for leave to appeal. 

( 6) The Court may obtain or refer to the file for the proceeding in the court or ll:i.ll!Jnal at 
first instance. 

(7) The Court will ordinarily detennine the application for leave to appeal without hearing 
funher from the parties and will not make an order a~ to costs of the ~ lication for 
leave to appeal. 

(8) The Court may-

(a) order that the application for leave to appeal be listed for separate hearing and 
determination; 

(b) order that l11e application for leave lo appeal be heard at the srune time as the 
appeal; 

(c) invite a pmty to produce pecific docUJnents or make ubmi sions on a specific 
matter, or 

(d) make any other or further order. 

213,6-Determination by single Judge of leave to appeal to Full Court 

(1) This rule applies if the question ofleave to appeal to the Full Court is to be determined 
by a single Judge. 

otc-

Section 68 (2) of SoufhAlal.raiian Employment TribunatAtt 201 4 provides thal an appe-J.I cannot 
be commenced under section 68 except with the permi ssioo ofa Judge oftbe Suprem e Court 

(2) A party who seeks leave from a single Judge to ~eal to the Full Court must, ,.ithin 
14 days ofthe filing of the notice ofappeal-

(a) file written submissions in the prescribed form identifying why the grounds of 
appeal are reasonably arguable and why leave to appeal should be granted; 

Prtscrlb t d r orm-

Form 190 Wrjllen Suhmi f§ions 

(b) attach to the written submissions----

(i) a copy of the judgment or order the si1~ect of the appeal; and 

(ii) a copy of the rea~ons for judgment given in respect of that judgment or 
order. 

(3) A party who files written submissions under subrule (2) must serve the written 
submissions and attachment on each other party to the appeal as oon as practicable. 
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(4) Unle t11e Court otherwise order , the other partie are not to file any evidence or 
submissions on the application for leave to appeal. 

(5) The Court may obtain or refer to the file for the proceeding .in the court or tribunal at 
first instance. 

( 6) The Court will ordinarily determine the application for leave to appeal without hearing 
further from the pattie and will n.ot make an order as to costs of the application for 
leave to appeal .. 

(8) The Coutt may-

(a) order that the application for leave to appeal be listed for sepante hearing and 
determination; 

(b) invite a party to produce specific documents or make submissions on a specific 
matter, or 

( c) make any oilier or further order. 

Part 4-Institution of appellate proceeding 

Division 1-Time to appeal or seek review 

214.1- Time to a1>1> eal or review 

( I) Subject to any statute or rule to the contrmy, an appeal must be instituted wilhin 21 
days after the date ofllie judgment or order the subject ofthe appeal. 

(2) If leave to appeal is sought under rule 213 3. an appeal l1lU& be instituted within the 
lat.er of-

(a) 21 days after the making ofthe judgment, order or decision subject of the appeal; 
or 

(b) 7 days after the grant or refusal ofleave (as the case may be). 

(3) If an extension of time to appeal is required, llie appeal must be instituted in the 
ordinary way in accordance witll rule 214.2 and tlle notice of appeal must seek the 
necessary extension of time. 

( 4) The Court may order tllat tlle question of an extension of time to appeal be heard before 
the hearing of the appeal. 

(5) Unless an order is made under submle (4). the application for an extension of time to 
appeal and the appeal will be heard at the same time. 

Division 2-Appeals and reviews 

214.2----Institution of appeal 

( I) An appeal must be instituted by filing a notice of appeal or notice of review in the 
prescribed form setting out (in accordance with the prescribed forrn)-

(a) the fororn. of the appellate Court; 

(b) the statutory provision under which the appeal is brought; 

( c) details of the judgment or order the subject of the appeal; 

( d) tlle grounds ofappeal; 

( e) the orders sought on appeal; 
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(f) if leave to appeal is sought- the grounds on which it is souglit; and 

(g) if an extension of time i ought- the grounds on whi.ch it is ought. 

Ptts,rlbed for m s--

Form 181 Notice of Appeal 

Form 181SAppeal Grounds 

Form 182 Notice of Review 

Form 182S Review Grounds 

Form 183 Appeal or Review Grounds - Standalone 

1,Iiing instructions-

If a Notice of Appeal is fi led physically at Registry, a Form 181 wilf1 a Form 181S is to be used 

If a Notice of Appeal is filed using the Electronic System, a Form 181 Sis to be uploaded 

If a Notice of Review is fi led physically at Registry, a Form 1 82 with a fonu I 82S is to be used 

If a Notice of Review is filed using the Electr onic System, a Form 182S is to be uploaded. 

If a revised Appeal Grounds or Review Grounds is filed, a Form 183 is lo be used. 

Pnsa·ib ed forms-

Form 182A Notice of Review -Minor Civil Action 

Form 182B Notice of Review -Maniage Consent 

Form I 82S Review Grounds 

Filing instructions-

If a Notice of Review of a minor civil action is filed (whether physically atRe.gistry or using the 
Electronic System), a Fo,·m 182A with a form 182S is to be used 

If a Notice of Review of a marriage consent is filed (whether physically at Registry or using the 
Electronic System), a Form 182B with a form 182S is to be used. 

(2) The appellant must join as a respondent or interested party in the appellate 
proceeding-

(a) any party to the first in&ance proceeding unless tllat party has no interest in the 
appeal; and 

(b) any other person falling within paragraph (b) of the definitions of respondent or 
interested party in rule 211. 1. 

(3) The Court may order the addition or removal of a person as a party to an appellate 
proceeding; however a person cannot be added as an appellant without the person's 
consent. 

( 4) The appellant must setve the notice of appeal or review, together with a multilingual 
notice in the prescribed fonn, on each other party to the appellate proceeding as soon 
as practicable. 

Pru,rlbtd f or m-

Form 33 Multilingual Notice - otice of Appeal or Review 

(5) Unless the Court othem-ise orders, an appellant may not rely on grounds that are not 
stated in the notice of appeal or review. 

( 6) If the appeal is against a judgment or order of another court or tribunal, the appellant 
111ll.."4. serve a copy of the notice of appeal or review on the Regi&rar or othe.r proper 
officer of that court or tribunal as soon as practicable. 
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214.3-Documents and lnformafion from court offlrst Instance 

(!) The Registrar may, and when directed by the Court rrmst, request the court or tribunal 
offirn ifiltance to transmit to the Court by physical or electronic means (as specified) 
documents relevant to the appeal. 

(2) Unless the Registrar otherwise specifies, documents relevant to the appeal the subject 
of a request comprise-

(a) all documents lodged with the court or tribunal; 

(b) any transcript of evidence or hearing; 

( c) any olher evideritiarv material; and 

(d) the judgment, order or d.ecis.ion subject of the api;eal and any reasons given for 
it. 

(3) The Registrar or proper officer of the court or tribunal must comply with the request 
a oon as practicable. 

214.4-lnstitution of cross appeal 

( I) Another pmty to the appellate proceeding may institute an appeal against the same 
judgment or order by filing a notice of cross appeal or notice of cross review in lhe 
prescribed fonn within 14 days after service of the notice of appeal ornotice of review 
on that party. 

Pt'tsa·lbed f orm 

Form 184 Notice of Qoss Appeal 

Form 184S Cross Appeal Grouods 

Form 185 Notice of Qoss Review 

Form l85S Cross Review Grounds 

Form 186 Cross Appeal or Review Grounds - Standalone 

Filing instntcttons-

If a N olicc of Cross Appeal is filed physically at Registry, a Form 184 with a Form 184S is to 
be used. 

If a Notice of Cross Appeal is filed using the Electronic System, a Form 184S is to be uploaded 

If a Noti ce of Cross Review is fi led physically at Registry, a Form 185 with a Form 185S is to 
be used. 

If a Nolice of QossReview is fi led using lheElect:ronic System, a Form l 85S is to be uploaded 

If a revised Cross Appeal Grounds or Review Grounds is fi led, a Form 186 is lo be used. 

(2) Subrules (2) to (6 ) of m)e 214 2 apply, with any necessary changes, in respect of a 
cross appeal . 

(3) If leave to appeal i required, the appellant on the cross appeal must-

(a) file ,vith the notice of cross appeal an interlocutory application in accordance 
with mle 102. I , ,>m.ich need not be supported by an affidavit., seeking orders as 
to the manner in which the question of leave will be determined; and 

(b) serve the interlocutory application ·with lhe notice of cross appeal on each other 
party to the appeal a~ soon as pn1cticable. 

(4) On the hearing of the interlocutory application, IJ1e Court may make sucl1 orders as it 
thinks fit for the hearing and determination of the application for leave to appeal. 
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( 5) For example, the Court may order-

(a) that leave to er " appeal be deteoni.ned at the same time a the que tio.n. ofleave 
to appeal; 

(b) that leave to cross appeal abide the outcome of the question ofleave to appeal; 
or 

(c) that leave to cross appeal be heard at the same time as the cros appeal. 

214.5--Noticc of alternative contention 

(I) If another paity to the appellate proceeding wishes to contend tJ1at a decision subject 
to appeal or cross appeal should be upheld for reasons oilier tJ1an tJ1ose given by the 
court or tribunal, that party must file a notice of altemati ve contention i.n. llie prescribed 
form setting out the grounds on which the party asserts that the decision should be 
upheld within 14 days after service ofthe notice ofappeal or notice ofreview, or notice 
of cross appeal or notice of cross review, on that party. 

Prcsa-ib cd form-

Form 187 Notice of Allernal:ive Conleulioo 

(2) Subrules (4) and (5) ofrnle 214.2 apply, with any nece sary changes, in re peel ofa 
notice of alternative contention. 

Division 3-Case stated-Suprem e C ourt 

214.6---Case stated by court or tribunal 

(I) A court (including a Judge or MasteroftJre Supreme Cornt) or t.ribllllal which rese1ves 
a question of law for tire consideration of tire Full Court rnust-

(a) prepare a document containing a statement oftlre background and relevant facts 
on the ba"is of which the que lion oflawi to be detennined and a statement of 
the question to be determined; 

(b) designate a party to the proceeding who is to be regarded as tJie appellant on the 
case "lated before the Full CoUJt and have the caniage of.it; and 

(c) designate who are to be the other pm.tie to the appellate proceeding. 

(2) If the case is stated by another court or tribunal, the Court may request that court or 
tribunal to forward to the R egistrar the whole or part of the file for the proceeding 
including any transcript of hearings and evidence in the custody of that court or 
tribunal. 

214. 7- Institution of case sta t:ed 

( I) The party designated as the appellant under rule 214.6 must file in tJre Court a notice 
of case ;tated in ihe prescribed fonn. 

P1"esa-ibcd form-

Form 188 Notice of Case Stated 

(2) Subrules (3) and (4) of rule 214.2 apply, wi th any necessary changes, in respect ofa 
case tated. 
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( I) The Court may, at a directions hearing or in chambers. make order onit own m1t1at1ve 
or on the application of any person in relation to an appellate proceeding. 

(2) For example, the Comt may make orders-

(a) concerning the constitution of the appellate proceeding; 

(b) concerning notice of the appellate proceeding being given to a person; 

(c) concerning the preservation ofthe subject matter of the appellate proceeding; 

(d) for the identification of issues in the appellate proceeding; 

(e) for a report to be prepared by th.e judicial officer who made the judgment or 
order the sut,ject of the appellate proceeding concerning any matter relevant to 
the appellate proceeding; 

(f) fixing or modifying the time for parties to take step in the appellate proceeding; 

(g) modifying or enforcing compliance with these Rules; 

(h) that the parties participate in an alternative dispute resolution process under 
Chapter 11 Part 1: 

(i) relating to evidence sought to be adduced at the hearing of the appellate 
proceeding; 

(j) for tJ1e conduct of and. preparation for hearing of the appellate proc eedi.ng; 

(k) under rule 215.2, rule 215.3 or rule 215.4; or 

(I) concerning costs. 

(3) Chapter 9 applies, with any necessary changes, to an appellate proceeding. 

215.2-Amendment of appellate document 

(1) A party may, with.out leave of the Court, amend an appellate document (excep. to 
introduce an additional party to an appellate proceeding) at any time up to the date on 
which the Comt lists the appellate proceeding for heming. 

(2) If a party makes an amendment under this rule, anotJrnr party may apply for an order 
disallowing the mnendment, in whole or part, on fue ground fuat, if leave had been 
sought to make the amendment, it would have been refused. 

(3) A party may amend an appellate document (including to introduce an additional party 
into an appellate proceeding)-

(a) witJ1 tJ1e written co11Bent of each other pruty to the appellate proceeding 
(including, if applicable , an additional party sought to be introduced into an 
appellate proceeding); or 

(b) with leave oftJre Court. 

(4) Rule 33.2 applies, ~ith any necessruy changes, to amendment of an appellate 
document. 

215.3-Security for costs 

( 1) The Court may order that the appellant on an appeal provide security for costs. 



 No. 41—Part 1 p. 1658 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE 18 May 2020 
 

234 

(2) Subrule (2) to ( 6) of rule l 15.1 apply, ,viih ai1y .necessai:y cha.nge , to an applicaion 
for security for costs. 

215.4-Stay of execution 

( 1) The Comt may, if there is proper reason to do so, stay execution of a judgment or 
proceeding pending the hearing and detennination of an appellate proceeding or 
application for leave to appeal on such tenns as it thinks fit. 

(2) An application for a stay must be made by filing an interlocutory application and 
supporting affidavit in accordance with rule 102 .1 deposing to the grounds on which 
the stay is sought. 

(3) An application for a stay must be served on each other party to the appellate proceeding 
as soon as practicable. 

·ote-

An applicaboo for a slay does not itself operal e lo slay the judgment or proceecing. Only an 
order of the Court can stay a judgment or proceeding. 

215.S-Early finalisation 

Chapter 12 applies, ,vi.th any necessmy changes, to an appeal. 

Part 6--Reviews of Registrars' decisions 
216.1-Ap1>lication of Part 

This Part applies to a review ofa decision ofaRegistrar under rule 195.12(3), rule 201.4 or 
rule 262.3. 

216.2---Lh1'ing and hearing 

(1) Su~ect to rule 212 .8 and submle (3), the review will be li sted for hearing before-

(a) a Magistrate in the Magistrates Court; 

(b) a Mast.er in the District ourt; or 

(c) a Master in the Supreme Court. 

(2) Su~ect to subnile (3), the Registrar will give notice of the hearing in the prescribed 
form to the relevant party or parties. 

Prf:Sff'IIHd for m -

Form 78E olfoe of Hearing 

(3) A review may be determined without a hearing if the reviewing judicial officer thinks 
fit. 

Part 7- Appeal or review to Jud ge-Supreme Court and District 
Court 

Division 1-lntroduction 

217.1- Application of Part 

(1) This Part applies to appeals and reviews to be heard by a Judge. 

Supreme Court 
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(2) If a single Judge of the Supreme Comt refe.ra an appeal to the Full Court. it i governed 
instead by Part 8. 

Division 2-Transcript 

217. 2-Transcript 

( !) This rule applies to appeals where a transcript of evidence "-'1!S not produced for the 
proceeding in the court of first .instance. 

(2) The appellant must file and serve with the notice of appeal a document identifying 
whether the appellant requests that a transcript of the evidence of any ·witness be 
produced and if so identifying what passages of evidence are requested to be produced. 

(3) Each other party to the appeal must, within 7 days after service of the appeal notice on 
the party, file and serve a document identifying whether they request that a transcript 
of the evidence of any "1itne s be produced and if so identifying what passages of 
evidence are requested to be produced. 

(4) Unless a Judge otherwise orders, the Court will request the court of first instance to 
produce transcript in accordance with any request made under subrules (2) and (3 ). 

Division 3-Listing for hearing 

217.3---Llstlng for hearing 

( I) An appeal will be listed for hearing before a Judge on a fixed date in a given month 

(2) The Court will gi. ve notice of the listed hearing date in the prescribed form to the 
parties. 

Prcsa-ibcd form-

Form 78E Notice of Hearing 

(3) If a party seeks a change from the listed hearing date, the patty must. within 7 days of 
being notified oflhe heming dale , contact the Judge 's chambers and make a request 
,vith details of alternative hearing dates. 

Division 4---Appeal book 

217.4--Filing and service of appeal book 

( !) The appellant must prepare an appeal book in accordance with rule 217.5. 

(2) The appellant must file a physical copy of the appeal book 7 days before the listed 
hearing date. 

217.S--Content of a11pcal book 

( l) An appeal book must contain-

(a) the current versions of the OJiginat:ing process and pleading in the case of a 
claim, or principal affidavits in the case of an originating application; 

(b) the judgmem or order the su.bject of the appeal; 

(c) reasons for judgment given in respect of that judgment or order; 

(d) any order giving leave to appeal or extending time to appeal; and 

(e) the notice of appeal or notice of review, any notice of cross appeal or notice of 
cross review and any notice of alternative contentiOIL 
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(2) An appeal bookmm1 contain a fili.ne.page. be paginated and contain a table of contents 
at the front. 

Division 5----" 'ritten submissions, chronologies and lists of authorities 

217.6---Flling and service 

( 1) Each party who intends to make submissions on the appeal must prepare written 
submissions in accordance with rule 217.7 and a list of authorities in accordance with 
rule 217.8 and may prepare a chronology. 

(2) Unless the Court otherwise orders. the appellant must file and serve on.each other party 
to the appellate proceeding written submissions, a list of authorities and any 
chronology not less than 7 days before the listed hearing date. 

(3) Unless the Court otherwise orders, each other party must file and serve on each other 
party to the appellate proceeding written submissions, a list of authorities and any 
chronology not less than 3 dayi;; before the listed hearing date . 

(4) The appellant may file and serve oneachotherpartyto the appellate proceeding written 
submissions in reply not less than 1 day before the listed hearing date . 

217. 7-W ritten submissions 

( !) Written submissions must be in U1e prescribed form and must show the anticipated 
hearing date and name of the judicial officer listed.lo hear the matter (if known). 

Prescribed form-

Form 190 Written Submissions 

(2) Written submissions mnsl-

(a) in respect of each ground of appeal or issue-----1,et out succinctly each proposition 
advanced by the party together with upporting reference to th.e reasons for 
judgment. evidence, legislation or auU10rities; 

(b) to tJ1e e.xtent tJrat a party challenges a fuctual finding~ identify the finding that 
was or was not made, why it is e1rnneous, the finding tlrat should have been 
made and the evidence relied on in support of the challenge; 

(c) to the extent fuat a party challenges a statement oflaw- identify the statement 
oflaw, why it i enoneous, the coJl'ect statement oflaw and any authoritie relied 
on in support of the challenge; 

( d) to IJle extent tJ1at a patty challenges IJle reasoning of the judicial officer at fust 
i nstance- identify the reasoning, why it is eIToneons and the correct masoning. 

(3) Written submissions must provide citations to cases in the manner required by rule 
217.8 for a list ofauthorities. 

(4) Written submissions should not. other than in exceptional circmnstances, set out 
passages from the reasons for judgment, evidence, legislation or authorities but should 
merely identify them. 

( 5) Written submissions must not, without the leave of the Registrar or the Court, exceed 
20 pages for submissions in chief, or 10 pages for submissions in reply, and must 
comply with the Registrar" s prescribed format requirements. 

(6) The Registtarmay, on application by a party in accordance with n~e 13 2(5). vary the 
page limit for written submissions. 
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217.8-Li~ts of authorities 

( ! ) A list ofauthorities must be divided into 2 parts, being authorities expected to be read 
and authorities not expected to be read. 

(2) A list of authorities must show the anticipated hearing date and name of the judicial 
officer listed to hear the matter (if known). 

(3) A citation to a case must-

(a) if the ca~e is reported in an authori ed seiies of repo1ts----include a citation to the 
highest ranking available se1ies of reports in which the case is published; 

(b) if the case is reported in a published (but not authorised) series of repo1ts
include a citation to an available series of reports in which the case is published; 
and 

(c) if the case postdates 1997 and. is published online on Austlii or it equivalent 
elsewhere-include a medium neutral citation to the case. 

Division 6---Hearing and detenn ination of appeals 

217.9-Application of Division 

This Division does not apply to the hearing and detennination of a minor civil review. 

217.10-Hearlng 

( ! ) Su~ect to any statute to the contnrry-

(a) an appeal orreviewis to be by way ofrehearing; 

(b) the Court may draw inferences from evidence adduced in the proceeding at fust 
instance; and 

(c) the Court may hear further evidence in its discretion. 

(2) The Court may, if it considers that it is in the interests of justice to do so, determine an 
appeal on the merits notwithstanding a failure of a paity to raise or state properly a 
ground of appeal or alternative contention in the notice ofappeal, notice of review or 
anotice of alternative contention. 

217.11-Determlnatlon 01' appeal or review 

(1) Su~ect to any statute to the contrary, the Court may-

(a) set aside or amend the judgment or order the snl:rject of the appeal; 

(b) substitute the Coru.t' own judgment or order; 

(c) remit the matter for rehearing or reconsideration; 

( d) dismiss the appeal; 

( e) make orders for the costs of the appeal or costs at first instance; or 

(t) make such other or 1hrther order for the disposition oflhe appeal as it thinks fit 

(2) When the Court determine an appellate proceeding from another court or tribunal 
(including refusing leave to appeal), the Registmr must-

(a) give to the Recistrar or proper officer of the court or tribruIBl written notice of 
the Court's decision together with any written reasons given by the Court; and 
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(b) return any documents or material ttansmitted to the Court by the Registrar or 
proper officer of the court or tribunal (other than documents and materials 
forwarded in electronic form) for the pwpose of the appellart proceeding. 

Division 7-Hearing and determination of minor civil reviews----District 
Court 

217.12-Hearing and determination 

The hearing and determination of a minor civil review is governed by section 38(7) of the 
Magistrales Court Act 1991. 

Part 8--Appeals or cases stated to Fu ll Court of Supreme Court 

Division I-Introduction 

218.l-Application of Part 

This Part applie" to appeals and cases stated to be heard by the FulJ Conrt. 

218.2-Varia1ion oftimes 

The Registrar, onan application to Registrar .filed by a paity iI1 accordance with rule 13.3(5). 
or the Court , on an interlocutory application fil ed by a party in accordance with rule 102.1, 
may vary a tiine limit prescribed in Divisions 2 to S of this Part. 

Division 2-Core appeal book 

218.3---Filing and service of core a1,peal book 

( I) The appellant must prepare a core appeal boo.k:in accordance with rule 218.4. 

(2) The appellant must file 3 physical copies of the core appeal book 28 day after the 
preparal.ion commencement date . 

(3) The appellant must serve a copy of the core appeal book on each other paity lo the 
appellate proceeding as soon as practicable. 

218.4---Conten1 of core appeal book 

( I) A core appeal book for an appeal must contain the following items in the following 
order-

(a) the current versions of the oricinat:i.ng process and pleadings in the case of a 
claiin or principal affidavits in the case of an originating application; 

(b) if the appeal relates to an order made on an interlocutory application- a copy of 
the interlocutory applic1tion; 

(c) if the order the subject of the appeal or case stated ,vasitselfmade onappeal

(i) the judgment or order the subject oftl1e original appeal; and 

(ii) the reasons for judgment in respect of that judgment or order; 

(d) the judgment or order the su~ect of the appeal; 

(e) the reasons for judgment in respect of that judgment or ordei: 

(f) any order giving leave to appeal or extending time to appeal; 

(g) the notice of appeal; 

(h) any notice of cross appeal or notice of contention; 
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(i) a li t of exhibits admitted into evidence, sh.o,ving for each exhibit the exhibit 
number, a description of the exhibit and the page and line of the transcript at 
which it was at'hn:itted; 

(j) a list. of document marked for identification, the tender of which was rejected, 
showing the MFf number, a description of the document and the page and line 
of the tr8l1Script at ,vhich its tender ,vas rejected; 

(k) a list of "11itnesses showing for each witness the transcript page nwnbers for 
examination in chief, cross-examination and re-examination; and 

(l) a certificate signed by the responsible solicitor for the appellant, or if 
unrepresented, the appellant , ce1tifying that the appeal book is accurate, 
complete and compile with this rule. 

(2) A core appeal book for a case stated must contain the follo.m1g item in the follo.m1g 
order-

(a) the CU1Tent versions of the orie.inating process and pleadings in the case of a 
claim or p1incipal affidavits in the case of an originating application; 

(b) any relevant judgment or order; 

( c) any relevant reasons in respect of that judgment or order; 

( d) the case stated; and 

(e) a certificate signed by the resporu,ible solicitor for the appellant, or if 
unrepre ented, the appellant, certifying th.at the appeal book is accurate, 
complete and complies with this rule. 

(3) A core appeal book must contain a filing page, be paginated and contain a table of 
conte.nts at the front. 

Division 3-W ritten submissions, authorities and exhibit appeal book 

218.5-Filing and service 

( l) Each party who intends to make submissions on the appeal or case stated must prepare 
written submissions in accordance "'-'1th rule 218.6, a chronology in accordance with 
rule 218.7 and list of authorities in accordance with rule 218.8. 

(2) The appellant must, with.in 28 days after the prepamtjon commencement clare 
(a) file and serve on each. other party written submissions and a list of authorities; 

and 

(b) serve on each other party a draft chronology. 

(3) Each other party must, with.in 14 days after receipt of the documents referred to in 
subrule (2)-

(a) file and serve on each other party written su.bmissions and a list of authorities; 
and 

(b) serve on each other party a revi ed draft chronology. 

( 4) The appellant must, within 14 days after receipt of the documents referred to in sub.rule 
(3), file and serve on ea:h otl1er pmty-

(a) any written ubmi sions in reply; 

(b) any revised list of authorities; and 
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(c) a final (if o advi eel further revised) version of the chronology. 

218.6---Writt.en submissions 

( ! ) Written submissions must be in the prescribed form and must show the anticipated 
hearing date and names of the judicial officers listed to hear the matter (if known). 

Presa·ilJe,I form-

Form 190 Written Suhmjssj<m 

(2) Written submissions must-

(a) in respect of each grolllld ofappeal or issue-set out succinctly each proposition 
advanced by the pmty together , vith suppo1ting references to the reasons for 
judgment, evidence, legislation or authmities; 

(b) to the extent that a party challenges a factual finding-identify the finding that 
was or was not made, why it is erroneous, the finding that should have been 
made and the evidence relied. on in support of the challenge; 

(c) to the extent that a party challenges a statement of law--'identify the statement 
oflaw, why it is erroneous, the correct tatement oflaw and any authorities relied 
on in suppo1t of the challenge; 

( d) to the extent that a party challenges the rea~oning of the judicial officer at fust 
instance- identify the reasoning, why it iB erroneous and the correct reasoning; 
and 

(e) list any other exhibits on which the party relies on in addition to those referred 
to in the body of the submissions. 

(3) Written submissions must provide citations to cases in the manner required by mle 
218.8 for a list of authorities 

(4) Written submis ions should not, other than in exceptional circumstance , set out 
passages from the reasons for judgment, evidence, legislation or authorities but should 
merely identify them. 

(5) Written submi""ions must not, ·without the leave of the Registrar or the Couit, exceed 
20 page for submissions in chief, or 10 pages for submi sions in reply and rrrust 
comply witlt the Registrar's format requirement . 

( 6) The Re:ti trar may, on application filed by a party in acconlancnvith rule 13.2(5), vary 
the page limit for written submissions. 

218. 7-Chronologies 

( ! ) 

(2) 

Chronologies must contain colu.mru; for the date and event, and one or more columns 
for exhibit, transcript and reasons for judgment references. 

Chronologies must be prepared by the parties cooperatively by exchanging succe sive 
drafts containing modifi.cfi.ions by the parties to the previous draft. 

(3) A party may file its own version of the chronology if the party cannot agree on the 
final version prepared by the appellant under rule 218.5(4) but it mlIBI: only differ to 
the extent that the party cannot agree with that version and must highlight the 
differences. 

218,8---Lists of authorities 

(I) Ali t ofauthoritie must be divided into 2 part , being authOJitie expected to be read 
and authoriti.es not expected to be read. 
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(2) A list of autholitles must show the anticipated hearing date imd name of the judicial 
officers listed to hear the matter (if known). 

(3) A citation to a case must-

(a) if the case is reported in an authorised series of reports-include a citation to the 
highest ranking available series of reports in which the case is published; 

(b) if the case is reported in a published (but not authorised) series of reports
include a citation to an available series of reports in which the case is published; 
and 

(c) if the case postdates 1997 and is published online on Austill or its equivalent 
elsewhere- include a medium neutral citation to the case. 

218.9----Exhibit appeal book 

(I) The appellant, e.xceµ: on a case stat eel mnst prepare an exhibit appeal book containing 
only those exhibits that are referred to or said to be relied on in the written ubrnissions 
of the parties. 

(2) An e.xhibit appeal book must contain-

(a) the exhibits :refeued ta in sub:rule (l)in exhibit number order; 

(b) a filing page. page numbers and a table of contents at the front; and 

(c) subject to subrule (4). a certificate signed by the responsible solicitor for each 
party to the appellate proceeding, or if a party is umepresented, that party, 
certifying that the appeal book is accurate, complete and complies with this rule. 

(3) The appellant must file 3 physical copies of the exhibit appeal book 7 days after the 
last of the written submissions are filed or due (whichever is earlier). 

( 4) If the appellant, acting diligently and reasonably, cannot obtain the signature of another 
party on the certificate refeued to in submle (2)(c) by the due date for filing under 
subrule (3), the appellant must include a certificate by the appellant and any other party 
willing to sign it and seek directions from the Registrar concerning any unresolved 
issue about signing the ce1tificate . 

( 5) The appellant must serve a copy of the exhibit appeal book on each other party to the 
appellate proceeding as soon as practicable in electronic or physical foDTL 

218.10----U1Jdating wTitten submissions and chronologies 

Each party must. within 7 days of the exhibit appeal book being filed, file and serve on each 
other pmty to the appellant proceeding a revi ed version of that party' written submissions 
and any chronology including appeal book references in respect of any exhibits. 

Division 4---Information sheet 

218.11- Information sheet 

(I) The appellant must serve on each other pmty a draft information sheet in the presccibed 
form at the same time as serving the written ffi.lbmissions referred to in rule 218.5(2). 

Pnscrlbtd form-

Form 189 Information Sheet · Setting Down Appe al or Case Stated for Hearing 

(2) The pattie to an appellate proceeding must cooperate to complete an information 
sheet. 
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(3) The appellant must file and serve on each other party a completed infomiation sheet 
by the time for filing written submissions in reply referred to in rule 218.5(4). 

Division 5----Listing for hearing 

218.12-LMing for bearing 

(1) The Court may treat the appellate proceeding as being ready to be li&ed for hearing on 
the earlier of-

(a) 56 days after the preparation commencement date (subject to any variation of 
times under rule 218.2); or 

(b) 7 days after the due date for filing by the appellant of written submissions in 
reply. 

(2) If all written submissions or a completed information sheet will not have been filed by 
the date referred to in sub.rule (1) as a result of default by a party in compliance with 
these Rules, that party must before that date file an affidavit in accordance with 
rule 31 .7 seeking an extension of time and explaining the default. 

(3) The Court may, after the date referred to in subrule (1 ), list the appellate proceeding 
for hearing even if not all wiitten submissions or the completed infomiation sheet have 
been filed. 

Division 6--Default 

218.13-Default by appellant 

( I) Iflhe appellant fails t0---

(a) 6le and serve the core appeal book written submissions, a li t of authoritie or 
the exhibit appe:il book by their due dates; 

(b) erve a draft chronology or draft :information sheet by the due date; or 

(c) file and setve a final chronology or final information sheet by the due date, 

another party may apply to the Court for appropriate orders. 

(2) On an application under submle (1), the Court may-

(a) order that another party have the carriage of the appellate proceeding and make 
orders for the filing or service of the requisite document ; 

(b) order that the appellate proceeding be treated. as chscontinued; 

(c) make an order as to costs; or 

(d) make such other or further order as it thinks fit. 

(3) If the appellant has not filed the core appeal book, exhibit appeal book, written 
submissions, a list of authorities, chronology and an information sheet 3 months after 
the preparation commencement date, the appellate proceeding i taken to have been 
di scontinued and lapses. 

218.14--Def'ault by respondent 

( I) Ifa respondent fuils to-

(a) file and serve ·written su'lnnission~ or a list ofauthorities by their due dates; or 

(b) re pond to or cooperate in the preparation of a draft chronology or draft 
infoonati.on sheet, 
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tJ1e appellant may apply to ihe Court for appropriate orders. 

(2) On an application under ubrule ( I), tJ1e Comt may-

(a) order that ilie respondent be precluded from making submissions at ihe hearing 
ofilie appellate proceeding; 

(b) make an order as to costs; or 

(c) make such other or further order as it thinks fit. 

218.15---Reimtatement of discontinued appellate proceeding 

( I) The appellant may apply to reinstate an appellate proceeding ihat has been treated as 
discontinued under rnle 218.13 by filing an interlocutory application and sup_po1ting 
affidavit in accordance witJ1 ntle 102.l -

(a) stating the grounds on which ihe application is made; 

(b) explaining why the appellant allowed the appellate proceeding to be treated as 
discontinued; and 

( c) establishing that there is an arguable basis for ihe appellate proceeding. 

(2) The application and supporting affidavit must be served on each d.her party to the 
appellate proceeding that was dismissed or taken to be discontinued underntle 218.13. 

(3) The Comt may, for special reasons, reinstate an appellate proceedirig that has been 
treated as chscontitllled under rule 218. 13. 

ote-

In general the Court would need lo be satisfied that tile appellant has a reasonable e;,;planalion 
for having allowed Ille appellate proceeding to be discontinued, lhal there is an arguable basi s 
for the appellate proceeding and that reinstatement will not cause undue prejudice to a 
respondent. 

Division 7-Hcaring and determination of appellate proceedings 

218.16--Skeleton of oral argument 

( 1) A pruty may, and if the Court order must, lodge with the Court a skeleton outline of 
ilie propositions tJiat the pmty intends to advance in oral m·gument. 

(2) A ·eleton outline must-

(a) be filed or given to the Court no later than the connnencement ofilie hearing; 

(b) be given to each other party at the same time as it is given to ilie Court; 

( c) be no longer tlran 3 pages; 

(d) state propositions sequentially in tJ1e order to be addressed in oral argument; and 

(e) cross refer to tJ1e party's written submissions. 

218.17-Hearing of appeal 

( 1) Suttiect to any statute to the contmry-

(a) an appeal is to 'be by way ofrehearing; 

(b) the Cornt may draw inferences from evidence adduced in the proceeding; a.ncl 

(c) ilie Court may hear further evidence in its discretion. 
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(2) The CoUJt may, if it considers it to be in the i:ntere"ts of justice, detennine an. appeal 
on the merits notwithstanding a failure of a party to raise or slate properly a ground of 
appeal or alternative conlention in the notice of appeal or a notice of alternative 
contention 

218.18--Determination of appeal 

( !) Sul!ject to any statute lo the contrary, the Court may-

(a) set aside or amend a judgment or order the su~ecl of the appeal; 

(b) substitute the Court's own judgment or order; 

(c) remit the matter for rehearing or reconsideration; 

( d) dismiss the appeal; 

( e) make order for the costs of the appeal or costs at finlt instance; or 

(f) make such other or further order for the disposition of the appeal as it thinks fit. 

(2) When the Court detemtines an appellate proceeding from another court or tribunal 
(including refusing leave to appeal), the Registrar must-

(a) give lo the RegJ.Stnlr or proper officer of the comt or !l1!2!!!!!!l written notice of 
the Court's decision together with any written reasons given by the Court; and 

(b) return any documents or material transmitted to the Court by the Registrar or 
proper officer of the comt or tribunal ( other than documents and materials 
forwarded in electronic form) for the pmpose of the appellant proceeding. 
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Chapter 19-Specific kinds of proceedings 

Part 1-l ntroduction 
231.1- ln1·roductfon 

( ! ) This Chapter contains rules relating to specific kinds of proceedings in the natme of 
claims or originating applications. 

(2) Except to the e),.1:ent that a rule in Uri Chapter excludes, modifies or is inconsistent 
with the oU1erprovisions of these Rules, the otherprovi ions of these Rules applicable 
to a claim or originating application (as the case may be) apply to a proceeding the 
suQject of this Chapter. 

(3) If a rule in Uris Chapter requires an action to 'be instituted by filing a Claim in 
accordance with rule 63.1, unless the rule otherwise provides, the pre"cribed form is 
Form I Claim 

Presa-ibed f orm

Form 1 Claim 

(4) If a rule in this Chapter require" an action to be instituted by filing an O!iginating 
Application in accordance with rule 82.1 , unless the nile otherwise provides, the 
prescribed fonnis Form 2 Originating Application. 

P1-esa-lbed form-

Form 2 Originatine Applicalioo 

Part 2-Administration proceedings in equitable jurisdiction
Supreme Court and District Court 

Note-

n,e Supreme Court and Di strict Court each have equitnble jurisdictioo that encornpasse 
ordering the execution of a trust or administration of a deceased estate w1derlhe cirection of the 
Court, which is governed by the rules in lhis Part However, only the Supreme Court has 
jurisciction conferred by tfieAdmini.l"/ration and Probate Act 1919 in respect of deceased estates 
and Ifie 1rustee Act 1936 in respect of tmsts. 1.11ose matters are addressed in Chapter 20 Parts 4 
and 19 oflbe:se Rt~es or in the Probate Rules 2015 . 

232.1-Ap1J1ication for general administration 

(I) An action in the equitable jurisdiction of the Court for the administration of a deceased 
estate or the execution ofa trust under the direction of the Court must be instituted by 
filing an Origjm1t:i:ng Application in Urn prescri.bed fonn and supporting affidavit in 
accordance with rule 82.1. 

Prcsa-ibcd form-

Form 7 Originating application Ex Parle 

(2) The supporting affidavit must identify the persons 'l'lho have an interns: in the 
execution or administration for the prupose of the Court determining who should be 
joined as a respondent or interested. pmty. 

(3) At the first hearing, the COUlt will detennine who should be joined as a re pondent or 
interested party 'in the proceeding. 
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232.2-Application for determination of a question 

(1) A person who is eligible to apply to the Court for the execution of a trust or the 
administtation of a deceased estate under rule 232.1 may instead ~ly for the 
detennination of any question or for any relief which could be detennined or granted 
in an application Ullder rule 232.l. 

(2) Without limiting sub:rule (1), an action may be brought for-

(a) the detennination of any question that could be detennined in an ~lication 
under rule 232.1, including (without limitation) any question-

(i) arising in the administration of an estate or in the execution of a tm,t; 

(ii) as to the composition ofa cla~s of persons having a claim against an estate 
or a beneficial interest in an estate or in prope1ty , ubject to a trust; or 

(iii) as to the rights or interests of a person claiming to be a creditor of an 
e late or to be entitled under Ule will or on Ule intestacy of a deceased 
person or to be beneficially entitled under a trust; 

(b) an order directiiig m1 executor, administtator or trustee t 

(i) furnish and, if necessary, verify accounts; 

(ii) pay funds of Ule estate or trua into court; or 

(iii) do or abstain fr0111 doing any act; 

( c) an order approving any sale, purchase, c0111promise or other transaction by an 
executor, administtator or trustee; or 

(d) an order directing any act to be done in the admini tration ofan estate or in Ule 
execution of a trust that the Court could order to be done if Ule estate or trust 
were being administered or executed under the direction of the Court. 

(3) An action under submle (1) must be instituted by filing an Originating Application in 
Ule prescribed form and supporting affidavit in accordance with rule 82 .1. 

P,~saibtd form-

Form 7 Originating aoolicaOon Ex Pa rte 

(4) The supporting affidavit must identify Ule persons who have M interest in Ule 
administration for the purpose of the Court detennining who should be joined as a 
respondent or interested party. 

(5) Al the first hearing, the Court will determine who should be joined as a respondent or 
interested party in the action. 

Supreme Court 

(6) lfadvice or direction under section 69 of the Adnu)uslration C111d Probate Ac/ 1919 or 
section 91 of the Tmstee Act 1936 is to be sought by the applicant in addition to an 
action under this rule, UI.e applicant may include a request for advice or direction in Ule 
action brought under this rule . 

-ote-

An application for advice or direction wider those statutory provi,ioru; is otherwise to be made 
under the Probate Rules 201 5. 
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Part 3-Arbitration-related proceedings 
233.l-Ai·bitration-related proceeding rules 

The rules in Schedule 5 apply to proceedings under the Inlemalional A rbitration Act 1974 
(Cth ) and the Commercial A rbitration Ac/ 201 J. 

Part 4-Building contract progress claim 
234.1- Institution of proceeding 

An action to recover an amount in respect of a progress claim under section 15 or 16 of the 
Building and Constmction Indust1y Secw-ity of Payment Act 2009 must be instituted by filing 
a Claim and statement of claim in accordance with rule 63.1. 

Part 5--Caveat proceedings-Supreme Court and District Court 
235.l-Institution of proceeding 

(I) Subject to ubrule (2), an application under section 191 of the Real Prope,tyA cl 1886 
for the removal of a caveat, an extension of time for removal of a caveat, compensation 
for lodging or fuiling to with.draw a caveat or leave to lodge a furtl1er caveat must be 
instituted by filing an Oricinating Application and supporting affidavit in accordance 
with rule 82.1 . 

(2) If there i already a proceeding in e;,ci tence between the parties

(a) under subrule (1) inre pect of the caveat; or 

(b) for substantive relief in respect of the claimed proprietary interest the subject of 
the caveat, 

the applicant or another party to the proceeding may apply for an order Wlder 
subrule ( I) by filing. in the existing proceeding. an interlocutory application and 
supporting affidavit in accordance with rule I 02.1. 

Part ~onfiscation proceedings 
Note•-

Tili s Part deal s witll applications under the CriminaJ Assets Confiscation Acl 2C05, Ser ious and 
Organised cn·me (Unerplained Wealth) Act 2009 and Pl'aceeds- of Crime Act 2002 (cth). It also 
deals with applications under the Mutual Assistance i n Criminal Matters Act 1987 (Cth) insofar 
as it provides for an applicati 011 to be made as if il were under the Proceeds of Cnme Act 2002 
(Cth) 

Part 15 Division 4 deal s with th e registration of foreign forfeiture orders, foreign pecuniary 
penal ty orders and foreign restraining orders. 

Division I-Introduction 

236.l-Detinitions 

( I) In thi. Part, unle the contrary intention appearn-

Commom~•ealll1 Act means the Proceeds of Crime Act 2002 (Cth); 

conjlscationfreezJng order means a freezing order under section 17 of the State Act 
or section 15B of the Connnonwealth Act; 

confiscation legis·lation means the State Act or the Commonwealth Act; 
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forfeiture co11fumatio11 order means a fo1feiture can.fumation order under ection 67 
of the State Act or section 84 or 110 of the Commonwealth Act; 

forfeiture order means a forfeiture order w1der section 4 7 of the State Act or section 
47, 48 or49 of the Commonwealth Act; 

forfeiture-related order means an order or declaration under section 48, 53, 55, 56, 58 
to 59B, 61, 76, 76AA, 78 or 79 of the State Act or section 55, -7, -8, 73, 77, 93, 94, 
94A, 102 or 103 of the Commonwealth Act; 

111011etary order means a literary proceeds order under ection 111 of the State Act or 
section 152 of the Commonwealth Act or a pecuniary penalty order under section 95 
of the State Act or section 116 ofthe Commonwealth Act; 

mollt!ta,y-reltfied order means an order under section 109, 115 120, 123 or 129 of the 
State Act or ection 119, 133, 141, 149, 156, 161, 168, 176, 282 or 283 of the 
Commonweal.th Act; 

monitoring order means a monitoring order under section 165 of the State Act or 
section 219 of the Commonwealth Act (including a monitoring order applied for under 
section 34Y of the Mutual Assistance Act); 

JIJutuaJ Assista11ce Act means the AfuJual A,s,5istance in Criminal Maiter,5 Act 1987 
(Cth); 

prescribed ,zutlwrlty means-

(a) in respect ofa proceeding under the Stae Act-the South Australian Director of 
Public Prosecutions; or 

(b) in respect of a proceeding under the C01mnomvealth Act-----the Commonwealth 
Director of Public Prosecutions or the Corrnni sioner of the Australian Federal 
Police; 

production order means a production order under section 150 of the State Act or 
section 202 of the Commonwealth Act (including a production order applied for under 
section 34P ofthe Mutual Assistance Act); 

restrai11ing order meang-

( a) in Divisions 2, 3, 4, 5 and 6 restraining order tmder section 24 of the State 
Act or section 17, 18, 19, 20 or 20A of the Commonwealth Act (including any 
restraining order applied for under ection 34K of the Mutual Assistance Act); 
or 

(b) in Division 7- a restruini:ng order under section 20 of the State Unexplained 
Wealth Act; 

rmrai11i1ig-relaled ordl!r means an order under section 27, 28, 34, 35, 36, 38, 39, 40, 
43 , 44 or 187 of the State Act, or an order under or section 24, 24A, 28A, 29, 29A, 38, 
39 , 39B, 42, 44, 261 or 280 of the Commonwealth Act or an order under section 34L 
of the Mutual Assistance Act; 

StakAclmeans the C,irninalAssels Corifi,5caJionAc/ 2005; 

Stak Unexplained we· alth A ct means the Serious al'ld Org11T1ised Crime (Unexplained 
Wealth) Act 2009; 

statutory forfeiture means the forfeiture of property by force of th.e confiscation 
legislation without the need for any order for forfeiture by the Court ( ee sections -6A 
and 74 of the State Act and section 92 oftlie Commonwealth Act); 
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statutory forfeiture dec/arat,ion meru1s a declaration by the Comt under ection 568 
or 77 of the SI.ate Act or section 95 of the Commonwealth Act; 

trwisaction set asid£ ord£r meruJ.S an order setting aside a disposition or dealing with 
property under ection 32 of the SI.ate Act or section 36 of the Commonwealth Act; 

unexplained wealtlt order means an une}qilained wealth order under section 9 of the 
State Unexplained Wealth. Act or ecti on l 79E of the Commonwealth Act; 

unexplained weaftli-related ord£r means an order under section 20 or 25(1) of the 
State Unexplained Wealth Act or ection 179C, l79EB, I 79F, 179K, 1791, I 79S, 
282Aor283 of the Commonwealth Act. 

(2) In tltis Part, unless the cont:rru:y intention appears, a term defined in the Stae Act or 
Commonwealth Act that is not de:finedinsubrule (1) has the san1e meaning asin those 
Act. 

Division 2-General 

236.2-0riginating application and supporting affldavit 

( I) An action under this Part must be instituted by filing an Originating Applicatimt or 
amended Originating Application tmder rule 236.4, and supporting affidavit in 
accordance with~-

(2) If a party relies on a conviction or order quashing a conviction. the party mil& exhibit 
a certificate of record in the criminal or appellate proceeding proving the conviction or 
quashing. 

236.3---Joinder 

(l) A party who institutes an action under this Prut may seek order under more thru1 one 
rule in this Pait (in aggregate or in the alternative) again.st the ame re pondent. 

(2) Two or more applicants may institute an action under Ill.is Part if one of the conditions 
in mle 21.3 i satisfied. 

(3) An action may be brought under this Part against 2 or more respondent if-

(a) the applicant seek~ the same orders against them jointly or severally; 

(b) the orders sought relate to the same subject matter ( offence or property) or arise 
out of the san1e transaction or event or series of transactions or events; 

(c) the same question oflaw or fact will arise in determining the application against 
eachrespondent; or 

(d) the Court gives leave or so orders. 

(4) The Court may, on its o,vn initiative or on application by a person, join or disjoin a 
person as a respondent or intere,ted pmt y to an action under this Part. 

236.4---Amendment 

( 1) Subject to subrule (2), if a party has instituted an action seeking orders under a rule in 
this Part, that party may, without leave of the Court, amend the Originatiru!. Application 
to join an addi.ti onal or alternative application for orders under another rule in this Part 
and, for that purpose, join an additional respondent or interested party, provided that 
the additional application-

(a) relates to, or is dependent on. the exiiiting application or an order made on tlle 
e xi.sting application; or 
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(b) relate to the same subject matte:r ( offence or property) as the existing 
application. 

(2) If a party makes an amendment under this rule, another party may apply for an order 
di allowing the amendment in whole or in pan on the ground that, if leave had been 
ought to make the amendment, it would have been refused (and the onus will be on 

the party seeking disallowance of the amendment to persuade the Court that it should 
be disallowed). 

(3) A party who makes an amendment under this rule mu'>l serve the amended Originating 
Application documents on each other party inaccorclance with rule 236 .5. 

236.5---Service 

( l ) Service of a document required to be served by the prescribed authority under this Part 
may be effected-

( a) if Ute person to be served has an address for service in the proceeding-by 
service at the address for service or if applicable under paragraph (c) or (d); 

(b) if the person to be served does not have an address for en..ice in the 
proceeding- by original seivice or if applicable under paragmph ( c) or ( d); 

(c) if the document is to be served under the State Act-by service in accordance 
with section 216 of the State Act or regulation 16 of the Criminal Assets 
Confiscation Regulations 2006 to the extent that they apply to the document; or 

(d) if the document is to be served under tlrn Commonwealth Act-by se.rvice in 
accordance with section 28A of the Acts Interpretations Act 1901 (Cth). 

(2) Service of a document required to be served an tl1e prescribed authority under this Part 
may be effected-

(a) if the presclibed authority has an addre for ervice .in the proceeding- by 
service at the address for service; 

(b) if the p:resc1ibed authority does not have an address for service in the 
proceeding- by original se1vice or by leaving t11e document at t11e office oftJ1e 
prescribed authority with a person who is apparently an adult and employed by 
or an officer of the prescribed. autlwrity or by email service to an email address 
(if any) maintained by the prescribed authority for the purpose of service of 
docume11ts in proceedings under the confiscation legislation: or 

(c) if the document is lo be served under the Commonwealth Act-by se.rvice in 
accordance 'Mith section 28A oflhe Acts Interpretations Act 1901 (Cth). 

(3) If the Court makes an order referred to in rule 236.9 the ap1:ilicanl must serve ilie order 
on each other party lo the action a~ soon as practicable. 

( 4) If tlte Court makes a restrain:iJlg order, unle '" the Colllt otherwise orders, tlle applicant 
must enre the order an each other patty to tJ1e action as oon as practicable. 

Note-

Section 29(3)(b) of the cn·mina! .A.s:s-ets Confiscation Act 2005 and section 33(3)(b) of the 
Proceeds ofCnme Act 2002 (Cth) empower the Court to order that the prescribed authority 
delay giving such notice for a specified period if the Coort consider ii appropriate in order lo 
protect the integrity ofony investigation co- prosecution. 

236.6-Response and opposing affidavit 

Unless the Court olhe.rwise orders, a respondent or interested :[)'<lrty-
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( a) who wi he to adduce evidence or make submi sions in rehtion to the orders sought 
011 an Ori!tinating Application or amended Originating Application must file a 
response in accordance with rule 83. l ; and 

(b) who wishes to adduce evidence in relation to the orders ought on an Originating 
Application or amended Orie,inati:ng Application must file an affidavit in response in 
accordance with rule 83.2. 

236.7-lnterlocutory applications and affidavits 

( 1) An application-

( a) for a restraining-related order (if not made at a hearing at which a re training 
.2llkI is considered or made); 

(b) a forfeiture-related order (if not made at a hearing at which a forfeiture order is 
considered or made); 

(c) a monetary-related order (if not made at a hearing al which amonetarv order is 
com;idered or made); 

(d) an unexplained wealth-related order (if not made al a hearing at which an 
unexplained wealth order is considered or made); 

(e) to revoke, con.firrn, vary or exclude pro1~1ty from or otherwise relating to an 
order made under this Part; or 

(f) otherwi e made under the State Act, State Unexplained Wealth Act or 
Commonwealth Act, 

in or in connection with an existing proceedi.ng must be made by filing an interlocutory 
application and SUPlXl•ting affidavit in accordance with rule 102.1 i:n th~ proceeding. 

(2) Another party who wishes to adduce evidence in relation to the orders sought in an 
interloci.nory application must file an affidavit in response in accordance with rule 
83.2. 

236,8-Consent orders 

If a pmty seeks an order bv consent under section 219 of the State Act or section 316 of the 
Commonwealth Act, that party must comply with rule 133.1. 

236,9--Nature of orders under this Part 

For the purposes of these Rules, the follo,ving orders are treated as final judgments

( a) a transaction set aside order made under rule 236.13: 

(b) a forfeiture order. statutory forfeiture de cl a.ration or forfeiture confirmation order made 
underm}e 236 ]6 orn~e 236 JS· 

(c) a monetary order made under rule 236.19. 

Division 3- Restraining orders 

236.10-Application 

(I) An application for a restraining order must be instituted by .filing an Ori.g.inati:ng 
Application and supportiJig affidavit in accordance with rule 82. l. 

(2) The SUPlXlrling affidavit must identify-
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(a) U1e person convicted of or charged witJ1 or suspected o.n reasonable grounds of 
having committed or proposed to be charged witll the serious offence (tile 
suspecf) (iflmown); 

(b) the identity of the owner (if known) of the specified property if it i alleged that 
property of anotller person (lire ownt!r) is-

(i) ul>ject to the effective control of the suspect; or 

(ii) proceeds or an instrument of the offence; 

( c) any other perso.n reaso.nably believed to have an interest in the specified property 
( additional person); 

( d) what notice (if any) is proposed to be given to persons other than parties to Ute 
proceeding (whether by publication or otherwise); and 

(e) if the applicmll seeks a restnlining order without notice-the grounds on which 
an order is sought without notice. 

(3) The applicant-

(a) rnust join the suspect or owner (if applicable and k,1.own) as a respondent; and 

(b) may join an additional person as an intere ted party. 

(4) Sul>ject to subrule (5), the applicant mUBt seive-

(a) the originating applicatio.n mid supporting affidavit on the respondent as soon as 
practicable; and 

(b) Ute originating application together with notice that the supporting affidavit may 
be requested on miy interested party or additional person as soon as practicable. 

(5) If the applicant seeks a restraining order without notice. the applicant need not seive 
the documents tmtil the Comt has heard mtd deternlined the application or the Court 
otherwise orders. 

236.lJ-Hearing and determination 

( I) A person who claims an intere tin the specified prope1ty who i not already a party to 
tlle action may apply, by filing mi interlocuto.ry application and supporting affidavit in 
accordance with rnle 102.1, to be joined as an interested party or respondent. 

(2) An application under subtule (l) must be made as soon as practicable after a person 
receive notice of the application. 

(3) If a person referred to in subrule ( l) wishes to adduce evidence or make submi s:ions 
at a hearing of tJ1e application for a restraining order. tlie supporting affidavit must 
address the matters in answer to tlie application required t.o be addressed in a response 
in accordance with mle 83.1 and a responding affidavit in accordance witll rule 83.2. 

236.12- ottce of cessation of restraining order 
( l) Sul>ject to subtule (2), if a restraining order ceases to be in force, or ceases to be in 

force in respect of certain property covered by the order, by operation of section 46 of 
the State Act or section 45 or 4 5A of the C OllllTlonwealth Act. the applicant must within 
14 days of the cessation file a notice identifying the existence mid dat.e of the cessation. 

(2) Subtule (1) does not apply when the cessation is the result of an order made by the 
Court that made the restrajnj ng order 



 

 

18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1677 
 

253 

(3) The applicant must serve the notice of ces ation on each party with an address for 
service as soon as practicable. 

Division 4---Transaction set aside orders 

236.13--Application for set aside order 

( 1) An application for a transaction set aside order mu& be instituted by either-

(a) filing an amended version of the Origjmrting Appljcation in the action in which 
the restraining order was made, joining as an additional party any person 
required under this rule to be joined who is not already a party, or 

(b) filing an Originating Application in accordance with rule 82. 1 in a new action. 

(2) The application must be supported by an affidavit in accordance with mle 82.1(2). 

(3) The applicant must join the parties to the disposition or de:iling as respondents_ 

Division 5----Forfeiture orders and declarations 

236.14--Application for forfeiture order 

(1) An application for a forfeiture order must be instituted by either-

(a) if there is an existing action in which a restraining order ,vas made in relation to 
the property the subject of the proposed forfeiture application- filing an 
amended version of the Orjgjnat.jng Appljcatjon in that action, joining as an 
addition:il party any person required under this rule to be joined who is not 
already a party; or 

(b) filing an Originating Application in accordance with rule 82.1 in a new action. 

(2) The application rrrust be supp01ted by an affidavit in accordance with rule 82. H21 
identifying-

(a) if made on a ground that a person has been convicted of a seiious offence within 
the meaning of the State Act or an indictable offence within the meaning of the 
C=onwealth Act- that person (tlie suspecJ); 

(b) if made on a ground th.at a restrainjng order has been in force for at least 6 
months- the person whose conduct or suspected conduct f01med the basis of the 
restraining order (the suspecf) (if known); 

(c) the owner of the specified property (the owner) (if known); 

(d) any other person reasonably believed to have an interest in the specified property 
or to whom hardship may reasonably be expected to be caused by operation of 
the order ( a1ldiJional perso11 ); and 

(e) ,vhat notice (if any) is proposed to be given to persons other than parties to the 
proceeding ( whethei· by publication or otherwise). 

(3) The applicant-

(a) must join the owner or the suspect (if applicable and known) as a respondent; 
and 

(b) may join an additional person as an interested party. 

236.15--Application for statutory forfeiture declaration 

( ! ) An application f01· a statutory forfeiture decimation must be instituted by either-
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(a) if there is an existing action b1 which arest.ra.ini.ng. order was made in relation to 
the property the subject of the statutory forfeiture- filing an amended version of 
the Originating. Application in that action, joining as an additional party any 
person required under this nile to be joined who is not already a party; or 

(b) filing an Orfa.biating. Application in accordance with rule 82. l in anew action. 

(2) The application must be suppo1ted by an affidavit · n accordance with rule 82.1(2) 
identifying-

(a) if made inrelian.ce on the per on being a serious dJ.ug offender- that person (the 
suspect); or 

(b) in any other case-the person convicted of a serious offence (Ote suspect) and 
the matters referred to in rule 236.14(2Xb) to (e). 

(3) The applicant-

(a) must join the suspect as a respondent; and 

(b) may join an adchtioruil person as an interested party. 

236.16---Hearing and determination 

( 1) A person who claims an interest in the specified property who is not already a party to 
the action may apply by filing an interlocutory application and supporting affidavit in 
accordance ·with rule 102.1 to be joined as an interested party or respondent. 

(2) An application under subrule (1) must be made as soon as practicable after a person 
receives notice of the application. 

(3) If a person referred to in subrule ( 1) wishes to adduce evidence or make submissions 
at a hearing of the application for or in relation to a forfeiture order or ~ 
forfeiture declaration, the supporting affidavit lTill& address the matters in answer to 
the application required to be addiessedin a response in accordance with rule 83 .1 and 
a responding affidavit in accordance with rule 83.2. 

236.17-Nolice of discharge of forfeiture order 

( l) If a forfeiture order is discharged by operation of section 64 or under section 70 or 83 
of the State Act or by operation of section 81 or under section 87 or 113 of the 
Commonwealth Act the applicant must within 14 days file a notice identifying the 
existence and date of the chschmge. 

(2) The applicant must se:rve the notice of discliarge on each party with an address for 
service as soon as practicable. 

236.18--Application for forfeiture confirmation order 

( 1) An application for a forfeiture confmnation order must be made by filing an 
interlocutory application and supporting affidavit in accordan.::e with mle 102. 1. 

(2) The applicant must serve the interlocutory application and supporting affidavit on-

(a) each other party; and 

(b) any other person as required by section 65(1) of the State Act or section 82( 1) 
or 108(1) of the Commonwealth Act. 

(3) A person who claims an interesiin the specified property who is nol already a party to 
the action may apply by filing an interlocutory application and supporting affidavit in 
accordance with rule 102.1 to be joined as an interested party or respondent. 
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(4) An application under subru.le (3) mmt be made as soon as prncticable after a per on 
receives notice of the application. 

(5) If a person refen:ed to in subrule (3) wishes to adduce evidence or make submissions 
at a hearing of the application for a forfeiture confinnation order. the supporting 
affidavit must addre s the matters in answer to the application required to be addre sed 
in a response in accordance with rtile 83. l and a rnsponding affidavit in accordance 
with rnle 83.2. 

Division 6--Monetary orders 

236.19---Application for monetary order 

(I) An application for a monetary order must be instituted by either-

(a) ifthere is an existing action in relation to the offence the subject of the proposed 
application- filing an amended version of the Orjzjnatjng Appljcatjon in that 
action. joining as an additional party any person required under this rule to be 
joined who is not already a party; or 

(b) filing an Originating Application in accordance with rule 82. 1 in a new action 

(2) The application must be supported by an affidavit in accordance with rule 82.1(2). 

(3) The applicant mL1~t serve the application and supporting affidavit on the respondent 
against whom the order is sought as soon as practicable. 

236.2~Notice of discharge of order 

( I) If a monetarv order i discharged by operation of section 125 of the State Act or section 
14 6 or 173 of the Conunon.wealth Acl the applicant JTTJ.J.& within 14 day file a notice 
identifying the existence and date of the discharge. 

(2) The applicant must se1ve a notice of discharge on the respondent as soon as practicable. 

Division 7-U nexplained wealth orders 

236.21-Applicatlon for une~11lained wealth order 

( l) An application for an unexplained wealth order must be instituted by filing an 
Originating Application and supporting affidavit in accordance with rule 82.1 . 

(2) Iflhe application is made under the Commonwealth Act-

(a) the ap1:ilicant may, but is not required to, serve the originating applintion and 
supporting affidavit on the respondent before the Court determines whether to 
make a preliminary unexplained wealth order under section 179B of the 
Commonwealth Act and 

(b) if the Court makes a preliminmy unexplained wealth order. the applicant must 
serve the order on the respondent as soon as practicable and, if the restrailting 
.Qilill: application and suppo1ting affidavit have not already been served on the 
respondent. serve them on the respondent at the same time. 

236.22-Application for evidence or documents 

( I) An application by the Commissioner of Police under ection 15(1) of the State 
Unexplained Wealth Act for an order that a person give evidence or produce 
documents or materials must be instituted by filing an Originating Application and 
supporting affidavit in accordance wiU1 rule 82 .1. 

Note-
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Section 15 (2) of the 8'1"ious and Organised C11me (Unexp lained Wealth) Act 2009 requires the 
affidavil to specify how Ute evidence, documents or materials lo which the application relates 
are relevanl to idenlifyiug, tracing, locating or valuing a person's weallh. 

(2) The Court may, if it thinks fit, make an order on the application withom: notice. 

(3) If the Court makes an order without notice-

( a) the applicant mmt serve the order, together with the Originating Application and 
supporting affidavit, on the respondent as soon as practicable; and 

(b) the respondent may, within 7 days of service of the order or such other period as 
the Court may fix, apply to the Court, by filing an interlocut01y application and 
~7.!ppotting affidavit in accordance with mle 102. 1. to set aside or vary the order. 

236.2~0rder for evidence or documents 

( 1) The Coult may order that the respondent-

(a) give oral or affidavit evidence to the Court on questions; or 

(b) produce before the Court materials, 

relevant to :identifying, tracing, locating or valuing a person's wealth. 

(2) The Court may order that evidence be given or maternlls 'be produced before a judicial 
officer or the Registrar. 

(3) If the Court makes an order under this rnle , the applicant mu<;t erve the order on the 
respondent as soon a~ practicable. 

ote-

Seclion 15 (3) of the &nous and Organised Cn'me (Unexplained Wealth) Act 2009 requires the 
Commissioner of Police to eurure lhal a copy of the order i s served on the respondmt, in 
acc<rdance with any direclions of the Court, and that lhc respondent is advised that the order 
was made under section 15 of that Act. 

( 4) The Comt may make such orders as to cost as it think fit. 

Note-

Section 15 (5) of the Serious and Organised Crime (Une:rpiLlinf!d Wealth) Act 2009 empowers 
the Court lo make an order that the Crown pay lhe respondent s legal costs in connection with 
complying with the order (which may be costs as between solicitor and client) or such part of 
those costs as determined by the Court. 

236.24--Application for restraining order 

(1) An application by the Commissioner of Police under section 20( 1) of the State 
Une.xplained Wealth Act for a restraining order must 'be instituted 'by either-

(a) filing an inlerlocutmy application and supporting affidavit in accordance with 
rule 102.1 in the action in which the unexplained wealth order is being sought 
or was made; or 

(b) filing an Originating Application and supporting affidavit in accordance with 
rule 82.1 in a new action. 

(2) The supporting affidavit must-

(a) depose to facts or exhibit documents 'by reason of which the order sought is 
reasonably necessary to ensure payment of an amount th.at is, or may become, 
payable under an lll1explained wealth order; 

(b) if an order is sought to restrain the disposal of specified property, identi fy-
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(i) the owner of the property, 

(ii) any other person who has or is believed to have anintere tin the property, 
and 

(iii) any person who has custody of the property; 

(c) if an order is sought to restrain specified kinds of transactions involving safe 
custody facilities, identify-

(i) the relevant deposit holder, and 

(ii) any person who would have a legal entitlement to enter into the transaction 
if it were not restrained; and 

(d) identify any other person to whom notice of the application should be given. 

ote-

Section 20 (2) of U1e Seriow; arid Organised Cn me (Unexplained Wealth) Act 2009 requires the 
Courl to be satisfied Illar the order is reasonably necessary to enwre payment of a.n amouot that 
is, or may become, payable under an nnexplained wealth order and that. the application for the 
order be accompanied by an affidavit. setting out matters that would justify such a finding. 

(3) The Court may order tJ1e joinder of any additional party to tJ1e proceeding or that notice 
of the applicrtion be given to any person. 

( 4) The Court may, if it iliinks fit, make a restraining order witJ10ut notice. 

(5) If the Corn makes a ref.trnining order the applicant must serve the order, and if made 
without notice also the application and supporting affidavit, on each other party to the 
proceeding and any other person to whom notice of the application is required to be 
given as soon as practicable. 

ote-

Section 23 of lhe Sen'ous and Orgm,ised Crim e (Unexplained Wealth) Act 2009 provides that, 
if a court makes a rern;ajnjng order. the Commissioner of PoLice should give written notice of 
the order 0ncludiug a copy of lbe order) lo any persons Urnt should, in the opinion of lhe court, 
be given notice of the order. 

236.25--0bjection when restraining order made without notice 

(1) A notice of objection under section 24 of the State Unexplained Wealth Act to a 
restraining order made without notice must be made by a notice of objection in ilie 
prescribed form. 

Prescribed form-

Form 5 8 otice of Objecti oo 

Note-

Seclion 24(1) of U1e &riow; and Organised Crime (UnexpJained Wealth) Act 2009 requires a 
notice of objection to be Lodged within 14 calendar clays of the objector becoming aware of the 
restraining order or such Longer period as lhe Court may allow. 

(2) The notice of objection must be supported by an affidavit in accordance with rnle 31.7 
depos:mg to facts or exhibiting documents relied on. 

(3) The objector mUBt serve the notice of objection and supporting affidavit on the 
applicant as soon as reasonably practicable. 

ote-
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Section 24(3) of the Serious and Organised Crime {Unexplained Wealth)Act 2009 requires that 
the C01Drnis& oner of Police be erved by registered posl at least 7 calendar days before the day 
appointed for hearing the notice. 

236.26--Application to declare property ownership 

( 1) An application by the Commissioner of Police under section 19(2) of the State 
Unexplained Wealth Act to declme property to be property ofa person for the purpose 
of the Enforcement of Judgments Act 1991 must be instituted by either-

(a) filing an interlocutmy application and snpporting affidavit in accordance with 
rule 102. 1 in the action in which the unexplained wealth mder was made; or 

(b) filing an Originating, Application and suppo1ting affidavit in accordance \\1th 
rule 82.1 in a new action. 

(2) The snppmting affidavit must-

(a) depose to facts m exhibit documents that evidence that particular property is 
sulaject to the effective control of the person the subject of the relevant 
unexplained wealth order: and 

(b) identify each person whom the Commissioner of Police has reason to believe 
may have an intere tin the property and any other per on who should be given 
notice of the application. 

Note-

Section 19(2) of the frrious and Orgamsed c,,me (Unexplained Wealth) Act 2009 requires the 
Court lo be satisfied that particular property is st11:li ect to the effective control of the person the 
subject ofU1e relevant uuexpla.ined wealth order. 

(3) The Court may order the joinder of any additional party to the action or that notice of 
the application be given to any person. 

ote-

Section 19(3) of the Sllriousand Orgamsed Crime (Un explained Wealth)Act 2009 requires the 
Commissioner of Police, on applying for an order, to give written notice of the application to 
the person who is subject to th e unexplained wealth order any person whom the Commi ss oner 
of Police has reason to believe may have an interest in the property and any other persons who 
hould, in the opioi on of the Comt, be given notice of the applicatiou. 

(4) The applicant must serve the application and supporting affidavit on each oilier party 
as soon as practicable. 

Division 8---Production, examination, monitoring, freezing orders 

236.27-Filing or delivery of application 

( I) 

(2) 

An applicant who wishes to make an miginating application under this Division may 
either-

(a) 

(b) 

fil.e the Orig,inating, Application and supporting documents; or 

request that the Oliginating, Application and supporting document 
without being filed. 

be de.livered 

If an applicant see.ks to proceed under subrule ( I )(b )-

( a) the applicant must notify the Registrar orally that an application is sought to be 
made without filing the documents and of the general nature of the application; 

(b) the Registrar will appoint a time for hearing of the application by a judicial 
officer empowered to hem the app.lication; 
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(c) U1e Registrar v,ill dete1mine wliether some or all of the document to be 
produced are to be filed or merely delivered to the judicial officer who is to hear 
the application; 

(d) if the Registrar detennine that documents are to be delivered to the judicial 
officer who is lo hear the application-

(i) ilie Reg;i trar will make an·angements wiili the applicant for delivery to the 
RecistJ:ar in advance of the hem:i.ng of tho, e documents in ail envelope 
marked " Strictly Coruidenhal. Docwnents relating to application under 
[Act aild section). Not to be opened oilier Ulan by or at the direction of 
[nmne of judicial officer)"; and 

(ii) ilie Registrar will d.eliver the ealed envelope per anally to the judicial 
officenvithout its contents being filed. 

236.28--Production or confiscation freezing order-Magistrates Court 

(1) An application for a production order or a confiscation freezing order must be 
instituted by filing or delivering ail Originating Application in accordance with rule 
~ in the prescribed form supported by an affidavit in accordance v,ith n~e 82 J(2} 
Prtscrlb•d form-

Form 7 Originating application Ex: Part:e 

(2) The application must be accompanied by a draft order in the prescribed form. 

Presa·lbed form 

Form 79 Draft Order 

Note 

Jurisdictjoo is conferred by lt1e legislaHon on a magi strate (rather than upon the Magistrates 
Conrl) to make a production order or a cOJJfiscatioo freezing order. 

236.29-Monltoring order-Supreme Court and District Court 

( ! ) An application for a monitoring order must be instituted by filing or delivering an 
Originating Application in accordance wiili mle 82. l in tlle prescribed form supported 
by an affidavit in accordance with rule 82.1(2). 

Pl-escrlbed form-

Form 7 Ori gioating application Ex Pa rte 

(2) The application must be accompanied by a draft order in the prescribed fonn 

Prescrlb•d form-

Form 79 Draft Order 

"ole 

Juri diction is conferred by the. legi sJ ati OJI on a judge of a court of a fil.!!1&. lhat ha jurisdiction 
to deal with criminal matters on indictment (rathe.r than upon the Court itselt) to make • 
monitoring order. 

236.30-Examlnatlon order-Supreme Court, District Court and Magistrates 
Court 

( I) An application l.Ulder section 131 of the State Act or section 180 of the Commonwealth 
Act for an examination order must be made by either-

(a) filing an interlocutory application and supporting affidavit in accordance wiili 
nue l 02 I in ilie action in which the restrainjng mderwas made; or 
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(b) filing an Origi.nat:ing Application. and supporting affidavit in accordance with 
rule 82.1 in anew proceeding. 

(2) An application 1mder section.132 of the SI.ate A.ct or section ISOA, 180B. !SOC, !SOD, 
180E or 181 of the Commonwealth Act for an examination order must be made by 
filing an interlocutory application and supporting affidavit in accordance with rule 
I 02. l in the action in which the relevant order or application ,vas made. 

Part 7-Corporations, consumer and com petition legislation 
proceedings 
Division I-Introduction 

237.1-Definitions 

In this Part, unless the contrary intention appears-

ASICAct means the Australian Securities and Investment CommissionAcl 2001 (Cth); 

Corporations Act means the C01porations Act 2001 (Cth); 

Competilion Act means the Competition and Consumer Act 2010 (Cth) except insofur as it 
addresse matters under the Australian Consumer Lm\'~ 

Consumer Law means the Australian Con~umer Law which is Schedule 2 to the Consumer 
and Co111pe1itio11 Act 2010 (Cth) together with those provisions of the Conswner and 
Competition Act 2010 (Cth) that address matters under the Australian Consumer Law; 

Fair Trading Act means the Fair Trading Act 1987; 

Specified Superior Court means one or more of the Federal Court of Australia, the Family 
Court of Australia, a Supreme Court ofa State or a comt to which section41 ofthe Family 
Law Act 19 7 5 ( Cth) applies because of a Proclamation made under section 41(2). 

Division 2-Actions by claim 

237.:Z.-Corporations Act actions by claim 

( I) An action ariBing under the Corporations Act in respect of which jurisdiction is not 
confined by t11e Cmporations Act to a Specified Superior Court must be instituted by 
filing a Claim and statement of claim in accordance with rule 63.1. 

ote-

Actioos governed by this rule include-

(a) a claim for remedies fa a contravention of a provision of the Corporations Act 2001 
(Cth) excepl underPa1t 7.12 or Pa1t9.5 (for example sections 283F, 601MA, 601 XAA, 
670B, 670E, 671C, 672F , 729, 953B and 953B, 961 Mand 961 , J020AL, 1022B and 
1022C, 1023Q and 1023R); 

(b) a recovery actioo under Part 5 .6 Division 7 or Part 5.7B of the Corporations Act 2001 
(Cth) (for example sections 567, 588FF, 588FH, 588M, 588R, 588T, 588W, 5882, 
588ZA,596ACA and596AF); 

(c) a civil penalty proceeding under Part 9.4B of the Corporations Act 2001 (Cth); 

(d) a claim for remedies under Part 9.4AAA of the Corporations Act 2001 (Cth); 

(e) a claim to recover monies or enforce rights or duties arising by reason of a provision 
of the Corporatwns Act 2001 (Cth) when the Corporations Act 2001 (Cth) does not 
explicitly creale a right of action or does not vesl j urisdiclion in a court (for example 
s ections 565 , 588FGAA and 925H); or 
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(f) any other action in respect ofwhichjuriscliction is conferred by section 1337E of the 
Co1porabons Act 2001 (Clh) on courts of a State. 

Supreme Court 

(2) An action arising under the Corooratjons Act in respect of which jurisdiction is 
con:fined by the Corpomtions Act to a Specified Superior Comt must be instituted by 
filing a Claim and statement of claim in a.:cordance with rule 63 .l if it is or includes----

(a) a claim for remedies for a contravention ofa provision of Part 7 .1 2 or Part 9.5 
oft11e Corporntions Act (including, \Vithout limitation, sections 11018, 1323, 
1324, 1324B, 1325, 1325B, 1325C and l325E); 

(b) a claim for relief from liability in respect ofa contrnvention of the Corporations 
t.£1, a procedurnl irregularity or a breach of duty (including, without limitation, 
sections 1318(2), 1322(4) and 1325D); 

(c) a claim for or in respect of oppressive condi1et (including, \Vithout limitation, 
sections 232 to 234 ); or 

(d) a claim for remedies under Part 5.9 Division 2 of the Corporations Act 
(including, without limitation, section 598). 

237.3-Competition Act actions by claim 

An action arising under the Competition Act must be instituted by filing a Claim and 
statement of claim in accordance with rule 63. l ifit is or includes-

( a) a claim for remedies (:including a peclllliary penalty) under Part VI of the Competjt.j on 
Act (including. \Vithout limitation, sections 76, 77, 80, 80A, 80AC, 81, 81A, 82, 86C, 
86D, 86E, 87, 87B and 87C); 

(b) a claim to recover monies or enforce rights or duties arising by reason of a provision 
of the Competition Act when the Competition Act does not e)..1)\icitly create a right of 
action or does not vest jurisdiction in a court; or 

(c) any other action in respect of which jurisdiction is conferred by section 86 of tlte 
Competition Act on courts of a State. 

237.4--Consumer actions by claim 

( I) An action arising under the Consumer Law must be irutituted by filing a Claim and 
statement of claim in accordance ·with rule 63. l ifit is or includes-

(a) a claim for remed:ie (including a pecuniary penalty) for a contravention of a 
pmv:ision of U1e Consumer Law (including, without .limitation, sections 224, 
228, 232,236 , 237, 238, 239, 243, 246, 247 and 248); 

(b) a claim for remedies under aprovisionofthe ConsumerLaw(including, witl10ut 
limitation, sections 250, 259, 265, 267, 269, 271 , 274 and 279); 

(c) a claim to recover monies or enforce rights or duties arising by reason of a 
provi ion of the Consumer Law when the Consumer .Law does not expUcitly 
create a right of action or does not vest jurisdiction in a court; or 

(d) any othe.r action in. respect of which jurisdiction i conferred by ection 138B of 
the Cansume.rLawon courts ofa State. 

(2) An action arising under tlte ASIC Act must be instituted by a filing a Claim and 
statement of claim in accordance with rule 63 .1 if :it is or includes-
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(a) a claim for remedies (including a pecuniary penalty) for a contravention of a 
provision of Part 2 Division 2 Subdivision C, Dor E of the ASIC Act (including, 
without limitation, sections 12GBA, 12GBB, 12GBCC, 12GD, 12GF, 12GLA 
or 12GLB); 

(b) a claim to recover monies or enforce lights or duties ari ing by reason of a 
provision of the ASIC Act w'hen the ASIC Act does not explicitly create a right 
of action or does not vest. jurisdiction in a court; or 

(c) any other action in respect ofwhichjurisdiction is conferred by section 12GJ of 
the ASIC Act on courts of a State. 

(3) An. action aiising 1mder the Fair Trading Act must be instituted by filing a Claim and 
statement of cl aim in accordance with rule 63. I if it i or includes-

Supre me Court or District Court 

(a) a claim for remedies for a contravention of a provision of the Fair Trading Act 
(section 85); 

Supreme Court 

(b) a. claim for an injunction in re peel of a contravention of a provision of the Fair 
Trading Act (section 83); 

Magislrales Court 

(c) a claim fora pecuniai.y penalty (section 86B); or 

Supreme Court, Districl Court and Magislra/es Court 

(d) an action to recover monie or enforce 1ight or duties arising by reason of a 
provision of the Fai.r Trading Act when the Fair Trading Act does not explicitly 
create a right of action or doe not vest juri diction in a corut ( except an 
application under section SA of that Act, which is to be instituted by originating 
application). 

237.5--Joinder of causes of action 

A cause of action governed by th.is Division may be joined with another cause of action 
governed by this Division or aiising at law, in equity or 1mder a different statute ifboth causes 
of action vest in the applicant against the respondent. 

Division 3-Proceedings by originating application 

237.6-Corporations and ASIC Act proceedings under Corporations Rules--
Su11reme Court 

An action under the Corporations Act or ASIC Act not governed by rule 237.2 or 237.4(2) 
is governed by the Co1porations Rules 2003. 

237. 7-Competition Act proceedings by originating application 

An action 1mder the Competition Act not governed by rule 237.3 must be instituted by filing 
an Oricinating Application and supporting affidavit in accordance with rule 82. l. 

237.8-Consumer legislation proceedings by originating application 

An action under the Consumer Law or Fair Trading Act not governed by mle 237.4 must be 
instituied by filing an Originating Applicfiion and supporting affidavit in accordance with 
rule 82.l. 
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Part 8--Family Relationship Declarations 
238.l-Definitions 

In thi Part, unle the contrary intention appear -

relalionsldp declaration means a declaration or order under section 9 or 11B of the Family 
Relationships Act 1975. 

238. 2-Institut'ion 

(I) 

(2) 

(3) 

Subject to subnile (3), an application for a relationship declaration must be instituted 
by filing an Originating Application and supportirtg affidavit in accordance with rule 
82 .1. 

The supporting affidavit must-

(a) identify the use that the applicant .intends to make of the decla:rati.011; 

(b) 

(c) 

identify to the extem possible all persons "'11.ose interests would or may be 
affected by the declaration by their full names and addresses and, in the case of 
children., their ages; and 

if the application is made tmder section 9 of the Family Relationships Act 1975-
e xhibit a copy of tJrn birth certificate for the child. 

If a rejat.jon~hjp decl aratj on is sought as part oforin the course ofa suW.antive action 
under section 14 of the Family Relationships Act 197 5, tJ1e action must be institutedi.J1 
the manner appropriate to the substantive action. and if the substantive action i 
instituted by a Claim and statement of claim in accordance with rule 63.1. me applicant 
must also file an affidavit addre sing the matters requiJ:ed to be addre sed by ubrule 
(2). 

238.3-Domestic parmer declaration 

An applicant seeking a domestic partner declaration under section l IB of the Family 
Relationships Act 1975-

(a) if the applicant is, or claims to be, a dome tic prutner-mrnt join the other putative 
domestic partner (if alive) or the personal representative of the estate of such a person 
(i fthere is one), as a respondent; 

(b) if the applicant is not a party to the putative domestic partner relationship-must join 
the putative domestic partners (if alive) or the personal representative of the estate of 
such a person (if there is one) as respondents; and 

( c) i.J1 any ca~e- mrnl join 811Y other person whose interests would, or may, be affected by 
the declaration as 811 interested party. 

238.4---Parentage declaration 

An applicant. eeking a parentage declaration under ection 9 of the Family Relationships Ac/ 
1975-

(a) if the applicant is, or clainls to be, the mother of the child- must joi.Jl me putative father 
or co-parent (if alive ) or the personal representative of the estate of such a person (if 
tllere i" one) as a respondent; 

(b) if the applicant is, or claims to be, the father or co-parent of the child- must join the 
mother of the child (if alive) or th.e personal representative of the e tate of the moilier 
(if there is one) as a respondent; 
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( c) if the applicant is, or claims to be, a person whose interests, right or obligations are 
affected-must join the mother and. father or co-pare1lt of the child (if alive) or the 
personal representative of the estate of such a person (if there is one) as a respondent; 

(d) in any case- must join the child as a respondent if the childi over 18; and 

(e) in any case- must join any other person whose interests would or may be affected by 
the declaration a an interested paity. 

Part 9-Housing improvement tenancy disputes 
239.1-Instilutlon 

( !) An application under section 35(3) of the Housing Improvement Act 2016 muc;t be 
instituted by filing a Claim and statement of claim in accordance with nile 63 .1. 

(2) The applicant-

(a) if a tenant- must join the landlord as a respondent and any tenant who i not an 
applicant as an interested paity, 

(b) if a landlord- must join the tenant as a re pondent and any landlord who i not 
an applicant as an interested party; and 

(c) in any case- must join as an interested party the Minister responsible for the 
administration of the Housing Improvement Act 2016. 

Part 10--lnter pleader 
240.1-Instit-ution 

(I) A person who has possession, custody or control of money or other property

(a) in which the person claims no personal interei't; and 

(b) the beneficial entitlement to which is subject to unce1tainty or conflict; or 

(c) who i required by &iatute to pay money into comt, 

may institute an action under this nile to detennine the entitlement to the property and, 
if the property is money, may pay the money into court. 

(2) A person who is required by statute to lodge a document may institute an action under 
this rule and lodge the document "-'1th the Court. 

(3) An action under this rule must be instituted by filing an O:tiginating Application in 
accordance with rule 82.1 in the prescribed fonIL 

P~sa•ftied form 

Form 6 Ori giuatiog Applicatiou - Interpleader 

Form 6A Originating Appljcatjon - Tnt:erp!epder - Referral hy sman Buajne s commjsfjoner 
MC 

(4) Unless instituted by the Small Business Commissioner under section 20(6) of the 
Retail wid Commercial Leases Act 1995, the application must be supported by an 
affidavit in accordance with rule 82.1(2). 

( 5) The applicant must join as an interested party-

(a) if the action is instituted under subrule (1 )-any person who the applicant knows 
has or claims an interest in the property; or 
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(b) if the action i instituted under subrnle (2)-any person who i a party to the 
document. 

( 6) All interested party may file a notice of acting but, unless the Court otherwise orders, 
is not required to file a response. 

240.2-Directlons 

(1) All applicant who files an application under rule 240.1(1) must file an interlocutory 
application in accordance with rule 102.1, which need not be supported by an affidavit, 
seeking orders for the conduct of the action. 

(2) After the filing of the application, the Registrar will convene a directions herujng and 
give notice in the prescribed form to all parties. 

Pr~sa·il, ed form-

Forrn 78A Notice of Picectjons Hearing 

(3) Ai a directions hearing, the Comt may make such orders as it lllinks fit for the 
detennination of the action. 

(4) For example, the Court may order-

(a) the addition or substitution of a p:nty; 

(b) service on a person; 

(c) that a party have carriage of the action; or 

(d) the trial of the action or an issue in the actiotL 

Part 11-Possession of land 
241. 1-Institution 

(I) ApeISon MIO claims an entitlement to, and eeks ru1 order fo.rpossessionof, land may 
institute rui action under this rnle for an order for possession either-

(a) against a named person; or 

(b) a0 ainst anyone in possession of or physically present on the land. 

(2) All action tn1der this Part must be instituted by filing an Origjnatjng App)jcatjon and 
supporting affidavit in accordance with rule 82.1. 

(3) If the actioni brought-

(a) under ubrnle (i)(a)-the applicant must join the person again · whom the order 
is sought as a respondent; 

(b) under stibmle (l)(b)-the applicant must join any person who the applicant 
kno,~ claims possession of or is in occupation of the whole or part of the land 
as a respondent or interested party. 

(4) The supporting affidavit mnst-

(a) depose to or exhibit-

(i) ifthe applicant is the registered proprietor-proof that the applicant is the 
regi tered p.roprietor ofa freehold estate in po ession within the meaning 
of ection. 192(a) oftlre Real Property Act 1886; 

(ii) if the applicant i a registered mo1tgagee or encumbrancee- proofthat the 
person in possession is a mortgagor or encumbrancer in default, or a 
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person claiming tmder uch mo1tgagor or encumbrancer, with.in U1e 
meaning of section 192(b) oft11eReal Property Ac/ 1886; 

(iii) if applicant is alessor- pt"Ooftlial.-

(A) the applicant has power to re-enter and the rent is in arrears for at 
least 3 months within ilie meaning of section 192(c) of the Real 
Property Act 1886; or 

(B) a legal notice to quit has been given, the lease has become forfeited 
or Ule term of the lease has expired; 

(b) exhibit the documents from which ilie applicant derives title and upon which ilie 
applicant bases the entitlement to possession; 

(c) identify who to the knowledge of the applicant claims possession, or is in 
occupation, of ilie land; 

(d) state whether the National Credit Code applies; and 

(e) state whether any person has possession of the land as a tenant under, or is a 
former tenant holding over after termination of, a residential tenancy agreement. 

(5) The application must contain a proper description of the lai1d 8lld the application or 
affidavit must include a reference to tlle certificate of title 8lld any other basic 
document of title ( such as a registered mortgage or registered. lease). 

(6) Unless the Court otlmwise orders, the applicant must serve the Originating 
Application documents on each other party by personal service a soonas practicable. 

Notes--

Section 193 of the !real Property Ad 1886 requires that an originating process seeking an order 
to give up possession under section 192 be served at least 16 days before the hearing. 

The Court may order substituted ervice under J:l.!k..:!1..1. 

241.2--Notice to occupier and response 

( 1) Sul:tiect to subrule (2), ifllie applicocion is made under rule 24U(l)(a). llie applicant 
must serve notice of llie proceeding by personal service on any person who the 
applicant kno is in occupation of the land a~ soon ru practicable. 

(2) The applicant need not serve notice of tl1e proceeding 011 a:n occupier.if llie Court i 
satisfied that t11e occupier :is a trespasser who entered llie lai1d without 8l1Y actual or 
apparent right to do so and an order for possession should be made as a matter of 
urgency. 

(3) A respondent or inleresled party who ·wishes to oppose llie application must file a 
response in accordai1ce wi.tluule 83 .l and, if tlre party wishes to adduce evidence in 
relation to llie application, ai1 affidavit in resporne in accordai1ce ,villi mle 83.2. 

(4) An occupier of the land who is not a party may apply to be joined as a respondent or 
interested pait y by filing 8l1 interlocutory application and supporting affidavit in 
accordance \vi.th rule 102.1 addressing the matters that would be addressed in a 
response and responding affidavit under rule 83.1 and 83.2. 

241.3-lncidental application 

( 1) A party to an action under iliis Part may make an application under section 55Aofilie 
Law of Property Act 1936 or under ilie National Credit Code (except under sections 
76 to 79 or 124) by filing an interlocutory application and supporting affidavit in 
accordance with rule 102.1. 
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(2) The CoUJt may detennine ai1 application under tlti 17.Jle summarily and i not bound 
by the lllies of evidence 3lld may inform itself in such manner as it thinks fit. 

241.4-Hearlng and determination of appUcatlon for possession 

(1) At the hearing of the applicaion for possession, the Court may hear the application, 
give directions for the hearing of the application or make such other or further order as 
it trunks fit. 

(2) The Court will not give judgment for possession ofland in an application under this 
Part unless satisfied that appropriate notice of tlle action has been given to 3l1Y person 
presently in occupation of tlle land. 

Part 12--Pre-action discovery- Supreme Court and District 
Court 

24 2.1-lnstltutlon 

( !) A person who seeks disclosure or production ofevidentiary material orinfonnation to 
decide whetller to bring or to formulate a clainl may institute an action under this rule 
by filing an Originating Application and supporting affidavit in accordance witll rule 

w 
(2) The supporting affidavit must identify-

(a) the pernon against whom the applicaJ1t is contemplating bringing a claim and the 
cause of action contemplated; 

(b) the evidenti.azy material or information sought.; and 

(c) why the applicant requrres the evidentiary material or information to determine 
whether a cause of acti on exists or against whom the claim lies or to formulate 
the claim prope1iy. 

242.2-0rder 

( !) The Court may make an order under sublllie (2) if satisfied that-

(a) the applicant may have a good cause of action against another person; 

(b) the person against whom the order is sought may be in possession of evidentiary 
material or information relevant to the possible cause of action: 3lld 

(c) the applicant requires disclosure or production of releVlllll: evidentiary material 
or information lo-

(i) decide ,vh.eth.er a cause of action exists; 

(ii) dee ide against whom the claim lies; or 

(iii) formulate the claim properly. 

(2) Ifthe Court is satisfied under subrule (!), the Court may-

(a) order that tlle respondent file 3lld senre on tlle applicant a document disclosing 
whetller tlle respondent is, or has been, in possession of eyjdentjary material 
relevant to the possible cause of action and, if so, providing full particulars of 
such evidentiarv material: 

(b) order that the respondent produce any evidentiary material releV3llt to the 
possible cause of action to the Court or for inspection or copying by the 
applicant; 
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(c) order that the respondent make discovery as i.fthe respondent were a party to a 
substantive action for the possible cause of action and for trut purpose specify 
any matters or make any order that could be specified or made in respect of a 
pmty under Chapler 7 Pmt 13; 

(d) order that tJ1e re po:ndent verify disclosw:e or production by affidavit; 

(e) orderthat lhe respondent provide ~pecifiedi.nfonnation to the Court; 

(f) order that the respondent attend be fore the Court for exmninati.on; or 

(g) make any other or further order as it thinks fit, including as to costs. 

(3) If lhe Court makes an order under submle (2), the Court may subsequenUy make a 
further order under subrule (2) . 

Example-

If the Court ocder s tbal !he res(X)ndenl make discovery, after !he respondent has done so the 
Courl may order that the respondenl attend befoc e the C ourt for examinalioo. 

242.3--Compensation 

(I) Unless the Court otlrerwise orders, the responderu is entitled lo payment by the 
applicant ofreasonable compensation for the time and expense involved in complying 
,vith an order made under n!le 242.2. 

(2) The compensation is to be fixed by agreement or in default of agreement by the Court . 

Part 13---Pre-action search or freezing orders-Supreme Court 
and District Court 

243.1-Institution 

( I) A peTSOn who seeks a search order under rule 112.2 or freezi:ne orderundern!le 112.14 
in anticipation of instituting a substantive action may institute an action under this rule 
by filing an Originating Application and supporting afiidavil. in accordance with rule 
82.1. 

(2) The supporting affidavit mu!t depose to the matte1:s referred lo in rule l l2.3, 112.14, 
112.l 5 or ll 2.17 a~ tire case rnay be. 

(3) The applicant mmt join tlie pei:son against whom tire order is sought as a respondent 
but need not serve the Originating Application documents on I.he person before the 
application is heard by the Court. 

(4) Chapter 10 Patt 2 Division l and Schedule 2 otJ1e1wi e apply to an application for a 
search. order. 

(5) Chapter 10 Pait 2 Division 5 and Schedule 3 otl1erwise apply to an application for a 
freezing orde.r. 

Note-

II is preferable that the substantive action firs t be instituted and a freezing order or s earch order 
be sough! by interlocutory application under Chapler 10 Part 2 Division I or 5 respectively . An 
action ru ould only be brought under U1i s rule if urgency prevents proceeding under Chapter 10 
Part 2. 
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